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elcome to the inaugural issue of 

justice canada, a quarterly news- 
letter published by the Department of 
Justice. Our hope is that this newsletter 
will shed some light on something 
that is often called “Canada’s largest 
law firm,” but that is better described 
as the country’s largest multidiscipli- 
nary legal practice group. 

We would like to remove some 
of the mystery that has traditionally 
surrounded our department, by 
profiling our employees, providing 
background on _ selected cases, 
examining emerging legal areas, and 
bringing you up to date on important 
activities, events and appointments. 

Also, in this age of instant informa- 
tion there is still the need to sit back, 
and linger on ideas and their impacts. 
We hope that justice canada will pro- 
vide a mechanism for such reflection. 

Simply put, we want to become 
a “must read” for Canadian legal prac- 
titioners, those at law schools, 
government policy analysts, and 


Department of Justice 
Canada 


members of the public interested 
in government, the law, and their 
evolution. 

We will endeavour to provide you 
with the most up-to-date thinking on 
a wide range of legal subjects. But in 
order for this to be a valid and 
balanced publication, we need your 
ideas and input. Highlights from 
justice canada will be posted on our 
Web site, and based on your responses 
to initial editions, we will make 
changes to ensure that this newsletter 
truly becomes a forum for cutting- 
edge legal discussion. 

Congratulations to all who have 
contributed to making this first issue 
a reality, and I invite our readers to 
lend their voices to justice canada. 


A an ftrrakY} 


Morris Rosenberg 


Ministére de la Justice 
Canada 
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Pierre Elliott 


Trudeau 


ierre Elliott Trudeau was 

Minister of Justice for only 
15 months in 1967 and 1968, but 
this period was decisive for both 
Canada’s system of justice, and 
the Department itself. 

From the time he was appointed, 
Mr. Trudeau began tackling difficult 
and controversial issues such as 
divorce, abortion, gun control, and 
homosexuality. Because of this, he 
caused the Department to play an 
essential role in putting together 
legal policies that profoundly influ- 
enced the lives of Canadian citizens. 
It was a way of proclaiming that the 
Department, which through the 
Attorney General is responsible for 
administering legal matters that 
come under federal authority, was 
also, through the office of the 
Minister of Justice, responsible for 
the quality of legislation and federal 
justice policies. 

The role of the Department of 
Justice in the quest for legislation 
and programs that were equitable 
and adapted to current needs was 
vital then — and it has not 
declined since. 

Mr. Trudeau's actions during 
the 15 months that he occupied 
the position of Minister of Justice 
opened the door, a few years later, 
to his successor’s creation of the 
Law Reform Commission, and to 


the establishment of multi- 
disciplinary teams, at both the 
Department of Justice and the 
Solicitor General, who work to make 
legislation that is fair, effective, 
responsible and sensitive to the 
needs of Canadians. 

I was working in another part of 
the public service when Mr. Trudeau 
was Minister of Justice, but I had 
the good fortune to be Deputy 
Minister of Justice in 1980-82, 
when he was Prime Minister. I was 
called upon to work very closely 
with him on the patriation of the 
Constitution, and on drawing up 
the Canadian Charter of Rights and 
Freedoms. What a fascinating time! 
What pleasure, and also what a 
challenge, to be associated with a 
man of his stature. Our discussions 
on section 1 of the Charter, for 
example, or section 15 (equality 
before the law), section 23 (minority 
language education rights), or 
section 35 (aboriginal rights) 
remain fresh in my memory. It was 
an unforgettable experience. Some 
say that Pierre Trudeau left his 
stamp on the Canadian Charter of 
Rights and Freedoms of 1982; they 
couldn't put it better. Several provi- 
sions in the Charter bear his mark. 
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ohn Tait was devoted to 
| Perr in the public service. 

To carry on the spirit of intellec- 
tual curiosity and openness of 
this former Deputy Minister of 
Justice who passed away in 1999, 
the Department of Justice has 
established the annual John Tait 
Memorial Lecture Series, in con- 
junction with his alma mater, the 
Faculty of Law of McGill University. 

The first John Tait Memorial 
Lecture was delivered in Montreal 
on October 5, 2000, by Dr. Geoffrey 
Marshall, EB.A. He is a former 
Provost, and currently an Emeritus 
Fellow, of Queen’s College, Oxford. 
Dr. Marshall has written extensively 
on constitutional theory, law, and 
practice. He also spent one term 
on the McGill faculty in the 1970s, 
teaching statutory interpretation 
and legal theory. 

In 1867, the British North America 
Act declared that Canada would have 
a constitution similar in principle 
to that of the United Kingdom. But 
according to Dr. Marshall, the 
Westminster model of parliamentary 
government is currently undergoing 
a process “of significant and accel- 
erating change.” 

And that change has been influ- 
enced by developments in Canada 
and other Commonwealth countries, 
he explained. 

“In the first half of the twentieth 
century, the trade in political insti- 
tutions was mainly thought of in 
terms of the export of the 
Westminster model. 

“In the second half of the century, 
there has been a significant inspira- 
tional flow in the opposite direction.” 

Dr. Marshall's lively lecture, 
“Re-Making the British Constitution,” 
was equal parts history, constitu- 
tional theory, and political com- 
mentary. The current line in England, 
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according to Dr. Marshall, is a 
refrain that was heard in Canada 
20 years ago with the entrenchment 
of the Charter of Rights and 
Freedoms. “In Europe, a terrible 
truth is beginning to dawn on 
governments and legislators — 
that constitutional change and the 
shape of the political system is 
no longer entirely in their hands, 
or under their control. 

“Politicians are now less, and 
judges more, in charge of our affairs.” 

With a wry nod to his audience, 
and a tweak directed at his home 
country, he admitted that this 
represents “a considerable sea 
change for a nation whose tradition 
and culture have respected the rule 
of law, whilst distrusting lawyers.” 


: e eure « 
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Dr. Marshall noted that the 
Blair government has introduced 
numerous constitutional bills — 
including the devolution of powers 
to Scotland, Wales and Northern 
Ireland; reform of the House of 
Lords; changes affecting electoral 
law and political parties; and the 
enactment of a human rights act 
that incorporates the European 
Human Rights Convention. 

“Taken together, they represent 
an attempt to remodel the consti- 
tutional landscape of the United 
Kingdom, changing its unitary 
nature, the character of its legislature, 
the relations between the branches 
of government, and some of the 
basic elements of its legal system.” 
By far the most important change, 
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Dr. Marshall explained, is the new 
Human Rights Act and, “there are 
obvious lessons to be learnt from 
Canadian experience.” 

He said that Canada’s enactment 
of the Charter, and New Zealand's 
1990 Bill of Rights, “were events 
that reinforced the tide of opinion 
in Britain that supported the incor- 
poration into United Kingdom law 
of similar guarantees.” 

The new human rights legislation 
only took effect in England and 
Wales in October, but Dr. Marshall 
noted that Scottish courts “have 
had a flying start in measuring 
current practices against the 
requirements of the European 
Convention. Some of them have 
been found wanting.” 

In one Scottish case, trial before 
temporary sheriffs appointed for a 
limited period did not provide an 
independent or impartial tribunal 
as is required by Article 6 of the 
Convention. 

In another, a judge was removed 
from an appeal because of an arti- 
cle in which he said the Convention 
provisions would provide a “field 
day for crackpots, a pain in the 
neck for judges, and a gold mine 
for lawyers.” 

According to Dr. Marshall, “This 
intemperate Scottish summary is 
certainly not one that is generally 
endorsed by the judges of England 


and Wales. What they will make of 
our own Charter, however, is not 
easy to Say.” 

In England, he said, the imple- 
mentation of the Human Rights Act 
was postponed for two years, in 
order to allow the judiciary time 
“to prepare themselves for the 
expected shock wave.” 

Dr. Marshall predicts there will 
be an immediate impact on the 
criminal process, with defendants 
arguing that numerous aspects of 
police and prosecutory activities 
infringe upon their right to a 
fair trial. 

Challenges are also promised, 
he noted, to roadblocks, to stop-and- 
search provisions, to Official Secrets 
Act prosecutions, and to legislation 
that benefits married couples at the 
expense of common law couples. 

Dr. Marshall also offered the 
opinion that some “traditional 
pieces of the constitutional struc- 
ture” — the House of Commons’ 
right to make adverse findings 
against witnesses without legal 
representation, and the absolute 
right of free speech in Parliament 
— may also be under threat. “All 
this can be summed up by saying 
that there is now a new tension in 
our constitutional arrangements.” 

“In the last century, the British 
political system operated with a 
group of traditional concepts that 


we could sum up as Parliamentary 
sovereignty, Crown prerogative, 
legislative privilege, and adminis- 
trative discretion.” 

“But we are now in a situation 
where all such notions of privilege 
and discretion are under a process 
of constant questioning, stemming 
from the belief that no power can 
be absolute, or unreviewable or 
immune from challenge, in the 
light of rights-based notions such as 
fairness, natural justice, rationality, 
and legitimate expectation, all now 
written into national and inter- 
national legal instruments.” 

“... Of course, Canada, in its 
adoption of the Charter, acknowl- 
edged this twenty years ahead of 
the United Kingdom, and the 
British government has not 
acknowledged it yet.” 

As for his own view of the new 
constitutional regime, Dr. Marshall 
believes “impossible of attainment” 
the claim that the Act is “an elegant 
and successful compromise” 
between the protection of rights 
and Parliamentary sovereignty. 

“There is in the Human Rights 
Act and its surrounding assump- 
tions an incoherency of principle 
that time will expose, and in due 
course transform.” 


The next John Tait Memorial Lecture 
will take place next fall in Ottawa. 


On the Docket: Upcoming Events 


Charter Conference, April 19-20, 2001, Ottawa 


The first 20 years of the Canadian Charter of Rights and Freedoms will be the subject of a conference 


sponsored by the Canadian Bar Association in cooperation with the Department of Justice. Participants will be 
provided with an understanding of how Canadian courts have interpreted the Charter, identify emerging issues 
and examine how courts might address Charter issues in the future. The Charter Conference will be of interest to 
government lawyers, private practitioners, judges, academics and law students. 


For more information, contact Pat Servant of the CBA at 613-237-2925 or visit the CBA (CLE) Web site at 
http://www.cba.org/CLE/CLE00/CHARTER.asp 
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fter nearly a decade of 
dialogue, Canada’s justice 

system finally may have found an 
elusive balance — a way for courts 
to treat sexual assault victims with 
fairness and humanity, while pre- 
serving the constitutional rights of 
the accused. 

In October 2000, the Supreme 
Court of Canada unanimously 
upheld the constitutionality of the 
Criminal Code provisions that deal 
with the exposure of the sexual 
histories of complainants in assault 
trials. R. v. Darrach was the most 
recent in a series of high-profile 
cases that have tested the robust- 
ness of Canada’s relatively young 
statute law in this area. 

That ruling, coupled with a 
1999 Supreme Court judgment 
in R. v. Mills, affirms Parliament’s 
approach to a delicate challenge: 
balancing the right of an accused 
to a fair trial with the privacy and 
equality rights of the sexual assault 
complainant (who is invariably 
called as a witness at the trial). 

For the Department of Justice, 
these decisions provide welcome 
affirmation of the legislation itself, 
as well as of the process that devel- 
oped and supported it over the years. 

“We have moved to a better 
balance, but the benefit of any 
doubt must still rest with the 
accused,” notes Catherine Kane, 
currently Senior Counsel in the 
Department of Justice’s Policy 
Centre for Victim Issues. 

Ms. Kane conducted consultations 
with women’s groups, academics, 
and members of the bar, developed 
options for policy and legislation, 
and shepherded the current legisla- 
tion through Parliament. 

The search for balance has been 
complicated by the unique nature 
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of sexual assault, as well as by the 
way it has historically been viewed 
in society and handled by the 
justice system. “There’s a growing 
recognition that sexual assault is 
different from other crimes, both 
for victims and for the accused,” 
Ms. Kane notes. 

“For offenders, there is a high 
stigma in being charged, and 
severe penalties upon conviction, 
so the stakes are very high.” 
Consequently, the defence team 
has an obligation to defend its 
client as effectively as it can. Asa 
result, complainants often feel 
doubly victimized: not only have 
they suffered the ordeal of sexual 
assault, as well as its lasting emo- 
tional scars, they must also endure 
social opprobrium and insensitive 
court proceedings.” 


The trigger for reform came from 
the 1991 ruling, R. v. Seaboyer. In 
the words of Madame Justice Claire 
L Heureux-Dubé: “the common law 
has always viewed victims of sexual 
assault with suspicion and distrust 
... (I) enshrined prevailing mythol- 
ogy and stereotype by formulating 
rules that made it extremely 
difficult for the complainant to 
establish her credibility.” 
Recognizing that the prosecution 
of a sexual assault crime hinges on 
the willingness of the victim to lodge 
a complaint and testify at trial, 
Parliament concluded that 
the justice system needed to better 
respect the constitutional rights of 
sexual assault complainants (the 
vast majority of whom are women). 
Those rights include the right to 
privacy, as well as the right to 
equality under the law — that is, 
to be treated in a manner not 


CATHERINE KANE 

Catherine Kane joined the Department 
of Justice Criminal Law Policy Section 
in 1982. 

_ Ms. Kane has focused on criminal 
law reforms dealing with sexual assault 
victims and witnesses of crime, 
mentally disordered offenders, and 
impaired driving. She is actively 
involved in the Uniform Law 
Conference of Canada, and has 
served as Secretary to the Criminal 
Law Section since 1996. 

Ms. Kane is currently Director of 
the Policy Centre for Victim Issues, 


_ within the Department of Justice. 


The Centre is mandated to coordinate 
federal law reform and policy devel- 
opment that affect victims of crime, 
and to ensure that the perspectives of 
victims, victim advocates and service 
providers are considered in the devel- 
opment of policy and legislation. 


GRAHAM GARTON 

Senior General Counsel for the 
Department of Justice, Graham Garton, 
Q.C. is one of Canada’s leading litiga- 
tion counsel in constitutional law. 
With 27 years of experience, he has 


appeared before all levels of court as 
well as before international governing 


bodies such as the World Trade 
Organization. 

Today, Mr. Garton appears almost 
exclusively before the Supreme Court 
of Canada, defending high-profile 
initiatives such as the Firearms Act 
and the rape-shield law. In addition 
to constitutional matters, he regularly 
argues trade, Charter and Aboriginal 
law issues. 

As a member of the Department's 
Litigation Committee, he helps develop 
the Attorney General of Canada’s posi- 
tion on major cases. A graduate of the 
University of Toronto, Mr. Garton has 
produced numerous publications, 
including the Canadian Charter of 
Rights Decisions Digest (every year 
since 1982). 
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fundamentally different from the 
treatment of other types of victims. 

For the accused, meanwhile, 
the prosecution must infringe 
neither constitutional protections 
against self-incrimination, nor 
the rights to a fair trial and 
presumption of innocence. 

Balancing the rights of the 
victim and the accused has been 
difficult, involving a lengthy cycle 
of court judgments, legislation and 
Charter challenges. If a successful 
balance has now been struck, it is 
as the result of two parallel but 
related tracks of legislative reform 
and litigation. 

In the first instance, the 1991 
Seaboyer case prompted the drafting 
of Bill C-49 (dubbed the “no means 
no” law). Introduced in 1992, that 
bill amended the Criminal Code 
provisions that govern the admissi- 
bility of evidence of sexual activity; 
refined the definition of consent 
to a sexual act; and restricted the 
defence that an accused had an 
honest but mistaken belief that the 
woman had consented. These so 
called “rape shield” amendments 
were challenged in Darrach, and 
upheld last October by the 
Supreme Court. 

In the meantime, a 1995 
Supreme Court judgment in the 
case of British Columbia Bishop 
Hubert O’Connor (R. v. O'Connor) 
had led to Bill C-46, which imposed 
controls on the production of a 
complainant’s personal counselling 
records by the defence in sexual 
offence cases. Those Criminal Code 
amendments of Bill C-46 were tested 
in Mills, and upheld by the Supreme 
Court in 1999. 


The O'Connor case grew out of the 
historic tendency of the courts to 
give counsel for the accused con- 
siderable latitude in mounting a 
vigorous defence. That practice, 
unfortunately, too often led to a 
situation in which defence lawyers 
could go on unrestricted “fishing 
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expeditions” into personal records 
of the complainant. 

Not uncommonly, the defence 
sought subpoenas that forced 
schools, doctors, therapists, rape 
crisis counsellors and other third 
parties to produce a vast range of 
files on a complainant, without 
having to show that the documents 
had any bearing 
on the case. 
Indeed, in some 
cases the 
defence might 
not have known 
that particular 
documents 
existed; the 
defence would 
simply demand 
the release of 
everything 
available. 

“They 
(defence 
counsel) were 
asking for 
disclosure 
of very 
confidential 
personal 
information,” 
says Graham 
Garton, the 
senior general 
counsel who 
argued the 
Attorney 
General’s inter- 
ventions in this 
case (and many 
other cases 
where the 
interests of 
sexual assault ; 
victims were at = 
stake). “It was a traumatic, a very 
deep intrusion into the victim’s pri- 
vacy. And regardless of whether the 
defence found anything relevant, 
the information could be used to 
pillory and intimidate the victim on 
cross-examination.” 

This indiscriminate practice 
had a chilling effect on the reporting 


and prosecution of sexual assaults, 
because victims were unwilling to 
expose their private lives in order 
to punish offenders. 

In considering the O’Connor 
appeal, the Supreme Court indeed 
found the production of records 
procedures too slanted in favour 
of the defence. But in attempting 


to correct the balance, the justices 
found no guidance in existing 
legislation. To fill the void, they 
examined the Charter rights of both 
the accused and the complainant, 
and developed rules for balancing 
the interests of both. 

The issue, however, was fraught 
with controversy. This worsened 
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when the Supreme Court handed 
down a split decision that proposed 
two slightly different schemes for 
evaluating whether or not to order 
the production of records in sexual 
assault cases. 

The majority in the O’Connor 
decision held that there was onus 


on the accused to convince the 


judge that information in the 
records sought was likely to be rele- 
vant. The judge would then review 
the records, and weigh the salutary 
and deleterious effects of production. 
The minority, however, called for a 
higher initial threshold that would 
require the judge to consider the 
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Charter rights of complainant and 
accused before ordering produc- 
tion of the records for review. 


In the meantime, the Department 
of Justice, which for several years 
had been developing options for 
legislation in the area, was hearing 
from interest 
groups. These 
included the 
defence bar, 
women’s 
groups, coun- 
sellors and serv- 
ice providers, 
and mental 
health 
advocates. 

“The question 
was, would 
Parliament be 
free to come up 
with anything 
other than what 
the Supreme 
Court of Canada 
had said was 
the properly 
balanced 
regime?” recalls 
Mr. Garton. 

In the end, 
the Department 
developed Bill 
C-46, which 
was enacted as 
sections 
278.1-278.9 
of the Criminal 
Code. Under 
these proce- 
dures, adopted 
in 1997, the 
defence has to 
state specifically which records 
they need, and how they would be 
“likely relevant” to the case in 
question. For example, documents 
that establish an alibi for the 
accused, or that contradict the 
statements of the victim, could be 
found to be “likely relevant,” and 


ordered produced for review; infor- 
mation that would cast aspersions 
on the complainant would be 
unlikely to be found relevant, and 
would not be ordered produced. 

In the first instance, a judge has 
to weigh (based on the accused’s 
application) the constitutional 
rights of both parties. In the second, 
the judge may order a pre-screening 
of the records, in order to determine 
whether they could be produced at 
trial. The record holder is not 
obliged to hand over any documents 
until ordered to by the court. 

The amendments sparked instant 
controversy. Outraged defence 
lawyers argued that Bill C-46 was 
clearly unconstitutional, since it 
didn't follow the dictates of the 
Supreme Court majority. 

Catherine Kane, however, takes 
a different view. She says that the 
Department of Justice drafters took 
the Supreme Court ruling in 
O’Connor very seriously, and put 
much of its insights into effect. 

Still, she says, present knowledge 
regarding the varying procedures 
that are being followed by courts, 
and their impacts on victims and 
record holders, had advanced by 
1997. The Department had been 
holding extensive public hearings 
on the impacts of the B.C. Court of 
Appeal’s O’Connor ruling, thereby 
giving policy makers a better idea 
of the practical impacts of the 
changes. It was learned, for instance, 
that defence lawyers were still 
obtaining reams of records. 


With its own split decision in 
O’Connor, the Supreme Court was 
soon confronted with a new issue: 
to what extent is Parliament bound 
by prior judicial direction in 

R. v. Mills? The Alberta Court of 
Queen’s Bench struck down the 
Criminal Code amendments of Bill 
C-46, on the grounds that they had 
not been patterned on the rules set 
out by the Supreme Court majority. 
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Nonetheless, the Supreme Court 
reversed the Alberta judgment in 
1999 and upheld the law, even 
while it recognized that the proce- 
dures set out under Bill C-46 dif- 
fered “significantly” from the Court's 
own guidelines in O’Connor. 

“The relationship between the 
courts and the legislature should be 
one of dialogue,” the justices wrote 
in the Mills ruling. “The courts do 
not hold a monopoly on the pro- 
tection and promotion of rights 
and freedoms. Parliament also 
plays a role in this regard and is 
often able to act as a significant ally 
for vulnerable groups, especially 
in the context of sexual violence. 
While it is the role of the courts 
to specify constitutional standards, 
there may be a range of permissible 
regimes that can meet these 
standards.” 

Graham Garton perceives the 
ruling as an important defence 
of a highly visible initiative of 
Parliament. Moreover, he says, 
it was an endorsement of 
Parliament’s authority to set policies 
that reflect Canadian realities, even 
if those policies don’t adhere strictly 
to prior decisions of the Court. 

But the biggest winner, he says, 
is the complainant in a sexual 
assault case, she no longer has to 
risk having her entire past thrown 
open to public scrutiny, without 
careful and deliberate judicial 
forethought. 

While Bill C-46 was being 
developed and tested in the courts, 
an earlier legislative initiative 
(C-49) intended to govern the 
admissibility of evidence of sexual 
activity was also making its way 
through the judicial process. 

In 1991, the Supreme Court 
struck down the former section 
276 of the Criminal Code — 
the so-called “rape shield” 
provisions — on the grounds that 
it unduly handcuffed the defence, 
and provided too much protection 
for the complainant. 
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Madame Justice Beverley 
McLachlin acknowledged that 
“outmoded and illegitimate 
notions” had created an imbalance 
in the trial process, and called for 
the abolition of the common law 


Court unanimously upheld the 
substantive and procedural 
aspects of the law, and said that 
the legislation was “carefully 
crafted to comport with the 
principles of fundamental justice.” 


Section 276 enhances the fairness of the 
hearing by excluding misleading evidence 
from trials of sexual offences. It preserves the 
accused’s right to adduce relevant evidence 
that meets certain criteria, and so to make 
full answer and defence. 


rules that had permitted question- 
ing of complainants based on “twin 
myths” — that sexually experienced 
women are more likely to consent 
to intercourse, and that such 
women are less worthy of belief. 

At the same time, she said, 
the former section 276 amounted 
to an over-correction. It impaired 
the right of an accused to a fair 
trial, by categorically excluding 
evidence of the complainant’s 
similar sexual acts “without any 
consideration of the probative 
value of the evidence in relation 
to its potential for prejudice.” 

To strike a more even balance, 
the Court suggested new guide- 
lines. Parliament codified those 
guidelines a year later in Bill C-49. 
In order to encourage the reporting 
of sexual offences, and to address 
the equality rights of complainants, 
the legislation requires the defence 
to show that evidence of prior sexual 
activity has “significant probative 
value that is not substantially out- 
weighed by the danger of unfair 
prejudice to the proper administra- 
tion of justice.” 


FAIR AND JUST 

After eight years on the books, the 
revised section 276 was challenged 
in the Darrach case. But on 
October 12, 2000, the Supreme 


“It protects the integrity of the 
judicial process, while at the same 
time respecting the rights of the 
people involved ... In sum, section 
276 enhances the fairness of the 
hearing by excluding misleading 
evidence from trials of sexual 
offences. It preserves the accused’s 
right to adduce relevant evidence 
that meets certain criteria, and so 
to make full answer and defence.” 

In Catherine Kane’s view, as the 
law shifts to better protect the rights 
of complainants in sexual assault 
cases, there’s no sign that the rights 
of the accused are being infringed 
in any way by unfair trials or false 
convictions. 

Ms. Kane says that the system 
is not yet perfect, and that there are 
still “huge concerns about violence 
against women, and the treatment 
of women in the justice system.” 
She’s also unwilling to predict 
whether the changes brought by 
Bills C-46 and C-49 will significantly 
improve the court experiences 
of sexual assault victims. 

“On the other hand,” she says, 
“women’s groups, health care 
providers and service providers 
are always very diligent at pointing 
out when something is not working 
out, and so far they have not raised 
specific issues.” 
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The Toronto Drug Treatment 
Court Program . 
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| Bascal — When Kofi Barnes 
took a career detour a few years 
ago and moved to the bustling Old 
City Hall courthouse as its chief 
drug prosecutor, he quickly realized 
something was wrong. 

For the early part of his time 
with the Federal Prosecution 
Service of the Department of 
Justice, Barnes had prosecuted 
mostly big-time, organized-crime 
drug dealers. “There was that sense 
of satisfaction because you always 
felt that you were breaking up an 
organization,” said the 36-year-old 
Barnes. “You felt you were hitting 
them hard, getting to the source of 
the drugs.” 

But it was different at Old City 
Hall, reputed to be the busiest 
courthouse in the country. Barnes 
became frustrated by seeing the 
same drug addicts move through 
the courts like it was a revolving 
door. 

“T recall seeing the same people 
I had seen when I started my 
career, and they were still there. 
You look at their criminal records 
and it’s just a question of getting 
more and more time,” he notes. 

“We are lawyers, we dont’ really 
understand what addiction is. So 
when defence counsel says, ‘I’ve 
found a bed for somebody to stay 
for four weeks at a substance 
addiction treatment facility and 
seek treatment,’ we think, ‘Oh, we 
just solved the problem.’ Obviously 
that was not working. So something 
had to be done.” 

That something was the Toronto 
Drug Treatment Court Program. 

Now more than a year old, the 
drug court program is a four-year, 
$1.6 million pilot project that sub- 
stitutes intensive court-supervised 
treatment, rehabilitation and 
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monitoring instead of jail time for 
non-violent drug addicts who get 
involved in drug-related criminal 
activity to support their habits. 
The first of its kind in Canada, 
the Toronto court is modeled on 
the approximately 600 drug 
treatment court programs in the 
United States. It is a joint venture 
involving the Ontario Court of 
Justice, the Department of Justice, 
the Government of Canada’s 
National Strategy on Community 
Safety and Crime Prevention, the 
Centre for Addiction and Mental 
Health, Toronto-based representa- 
tives of the criminal justice system, 
the Toronto Police Service, the City 
of Toronto Public Health and 
Healthy City Office, and various 


community-based service agencies. 


It is funded by the National 
Strategy on Community Safety 
and Crime Prevention Centre. 
The program brings together 
both the criminal justice and the 
drug treatment systems, and 


involves community agencies in 
helping addicts with all of the 
problematic aspects of their lives. 
It forces offenders to deal with, 
and accept responsibility for 
their addictions. 

U.S. research indicates that the 
recidivism rate for graduates of 
drug court programs can be as low 
as four per cent, compared to about 
45 per cent for those convicted 
of drug possession who do not 
participate. 

Since its launch on December 1, 
1998, 170 addicts have entered, and 
more than 30 have successfully 
completed, the program. Ninety- 
seven per cent of the graduates 
have not reoffended since. One of 
the brightest successes has been 
the birth last year of a drug-free 
baby to a mother who had enrolled 
in the program pregnant and heavily 
addicted to heroin. 

Barnes, a native of Ghana, 
admits he was skeptical, even 
apprehensive, at first. 
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But as a Black prosecutor with a 
strong sense of social responsibility, 
he felt compelled to do something 
about the high number of visible 
minority individuals caught up in 
the criminal justice system. 

“As the first prosecutor in 
Canada to perform this function, 

I had no successful Canadian 
precedent I could turn to. But we 
have developed a system of frequent 
court appearances, treatment 
appointments, urinalysis, and com- 
munity supervision which makes 
the drug treatment court participant 
the most-supervised non-incarcer- 
ated participant in the criminal jus- 
tice system. Such close supervision 
ensures public safety.” 


Barnes now Calls the drug court 
program “by far the biggest thrill of 
my career,” even though it’s taken 
him away from his first love as a 
lawyer — doing trials. 

“For example, you can see an 
accused person with a long record 
show up before the court with no 
job, with no place to live, living on 
the street, disconnected from his or 
her family, high as a kite. Then you 
watch that person progress over a 
number of months. You see him get 
clean; you observe changes in the 
way he talks to the court or dresses; 
you observe him get employed or 
retrained. It’s an experience you 
can't really describe. That’s what 
keeps you going.” 


Online Developments 


he Department of Justice 

recently launched its new, 
improved online version of the 
Consolidated Statutes and 
Regulations of Canada. This much- 
awaited development results from 
several years of research and devel- 
opment, involving the Department’s 
Legislative Services Branch and the 
University of Montreal's Centre de 
recherche en droit public (CRDP). 

The launch also coincides with 
the federal government’s current 
Government Online initiative, which 
seeks to provide full online access 
to federal programs, services and 
public information holdings by 2004. 

The first electronic version of the 
Consolidated Statutes and Regulations 
of Canada was produced in 1995, in 
order to improve access to the law. 
It has been used extensively, via the 
Department of Justice Web site, by 
legal professionals, students and 
other interested parties. 

The new online version improves 
access to current federal legislation, 
through improved Web design and 
the extensive use of search 
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technology. The process of navigat- 
ing through some of the larger 
statutes (such as the Criminal Code 
of Canada) has also been greatly 


KOFI BARNES 
Kofi Barnes is Senior Crown Counsel 
for the Toronto Drug Treatment Court 


Program. The 36-year-old native of 


Ghana, West Africa, has been a prose- 
cutor with the Federal Prosecution 
Service since 1993, and has practised 
criminal law for several years. In addi- 
tion to his extensive criminal law 
experience, he has served in various 
administrative capacities, including as 
team leader of the Federal Prosecution 
Service, the Toronto Superior Court, 
and the Ontario Court of Justice pros- 
ecution teams. Kofi Barnes obtained 
his law degree from Osgoode Hall. He 
is amember of the United States 
Association of Drug Court Professionals, 
as well as the International Association 
of Drug Court Professionals. 


improved. The Web site can be 

found at 
http://canada.justice.gc.ca/en/ 
laws/index.html 
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Role of the Prosecutor 


BESHGSHSSSHHSHHSHOTSHTSHSHSSSSESOHHSHHOHSHSHSHLSHSCSSSESHHOHHHEHKHHRSRSSHSHSHSHRHHSHHESHSHSHSSESHESAEHHHOOHSHSHESHESEEEABYOS 


he traditional role of the 
prosecutor is familiar and 
well accepted. 

The Supreme Court of Canada in 
1955 emphasized that the job of the 
prosecutor is not to obtain a convic- 
tion but to bring forward credible 
evidence of a crime. It should be 
done firmly but fairly, the country’s 
top court cautioned. 

“The role of the prosecutor 
excludes any notion of winning or 
losing; his function is a matter of 
public duty than which in civil life 

there can be none charged with a 
greater personal responsibility,” it 
said in Boucher v. The Queen. “It is 
to be efficiently performed with an 
ingrained sense of the dignity, the 
seriousness and the justness of 
judicial proceedings.” 

In a similar vein, the United States 
Supreme Court has said the prosecutor is 
the representative “not of an ordinary 
party to a controversy but of a sover- 
eignty whose obligation to govern 
impartially is as compelling as its 
obligation to govern at all.” 


Department of Justice 
Canada 


in the 21st Century 


Mr. Justice Sutherland said the 
interest in a criminal prosecution is 
not “that it shall win a case but that 
justice shall be done ... (It) is as 
much to refrain from improper 
methods calculated to produce a 
wrongful conviction as it is to use 
every legitimate means to bring 
about a just one.” 

While these conceptions still hold 
true as ever, the role of the prosecutor 
in the 21st century is far more complex. 

Last year’s annual conference of 
the Federal Prosecution Service 
(FPS), The Prosecution Function in 
the XXIst Century, highlighted many 
of the new challenges and opportu- 
nities facing prosecutors not only in 
Canada but around the globe. The 
conference brought together prose- 
cutors from almost every provincial 
service, the military, and from 
Australia, Denmark, England and 
Wales, France, South Africa, Ireland, 
Netherlands and the United States. 

“The role of the prosecutor in the 
21st century is not simple,” Justice 
Minister Anne McLellan said in her 
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opening remarks. “And your work is 
going to become even more complex, 
challenging and multifaceted. “The 
work of a prosecutor in the 21st 
century is very different from the 
role of the prosecutor before the 
Charter, and before the burgeoning 
of the communications revolution. 
A federal prosecutor in the 21st 
century cannot function as a lone 
wolf, but rather as a team player 
on a multidisciplinary squad, more 
and more working with provincial 
and international colleagues.” 

The conference heard how 
criminals have gotten smarter and 
more sophisticated, budgets have 
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shrunk, and courts have added 
more complexity to criminal trials 
and imposed new obligations on 
the Crown. 

As arecent history of the 
Department of Justice’s Criminal 
Law Branch noted: “Prosecutors 
today are facing challenges they 
never faced before, prosecuting 
crimes they never prosecuted 
before, and working under pres- 
sures and tensions they never 
worked under before.” 

Among the new opportunities 
and challenges identified: 

¢ The Charter of Rights and 
Freedoms has made trials lengthier 
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and more complex. In particular, 
many trials now feature Charter- 
based challenges to the way a 
case has been investigated and 
prosecuted. 

¢ Technology is changing both 
the nature of crime (e.g. new 
opportunities for “cybercrime” 
and crimes facilitated through 
new technology) and the nature 
of the prosecutor’s work inside 
and outside the courtroom. 

¢ The constitutional requirement 
of disclosure of all material in the 
Crown's case has enormous conse- 
quences and has led to substantial 
costs and technological challenges 
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(e.g. who pays, how is the material 
reviewed and transferred to the 
defence?). The FPS, for example, 
estimates it receives 14 million 
pages of disclosure annually. 

¢ The globalization of crime, 
particularly in areas such as 
money laundering and drug 
smuggling, requires new types 
of evidence and increasing 
reliance on mutual legal assis- 
tance to obtain evidence abroad. 
This often requires prosecutors to 


media, the defence, and even 
elected officials. 

¢ Alternative justice programs, 
such as restorative justice, alter- 
native measures, conditional 
sentencing, diversion programs 
and drug treatment courts, offer 
new opportunities to deal with 
the root causes of crime but put 
prosecutors in non-traditional 
roles. They are often also called 
upon to take part in the policy 
development of such programs. 


“Carrying out the duties of a prosecutor is 
difficult. It requires solid professional judgment 
and legal competence, a large dose of practical 
life experience and the capacity to work in an 
atmosphere of great stress.” 


have detailed knowledge of the 
laws and legal systems of other 
countries. 

e The prosecution of the top 
echelons of organized crime, 

a law enforcement priority in 
Canada, poses particular chal- 
lenges, and even the danger of 
violence for prosecutors. 

¢ The distinction between the 
investigative and prosecutorial 
stages of the criminal process has 
faded. Prosecutors today are 
increasingly being called upon to 
assist at the investigative stage— 
through pre-charge screening in 
some provinces, through the 
provision of legal and Charter 
advice in both straightforward 
investigations and complicated 
undercover investigations, and 
through participation in multi- 
disciplinary task forces such as 
the Integrated Proceeds of Crime 
Units. Great care must be taken 
to ensure that the independent 
role of the prosecutor is preserved 
when working in a police 
environment. 

e There are increasing calls for 
greater accountability by prose- 
cutors, to explain their decisions 
to the public, the judiciary, the 
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e Changes in legislation and 
societal expectations require 
prosecutors to be more attuned 
to the needs of victims of crime, 
and to keep them more informed 
throughout the entire court 
process. The role of victims is par- 
ticularly pertinent to prosecutors 
in the North, the bulk of whose 
caseload is made up of crimes of 
violence and property offences. 

¢ It is both the legal reality and 
the reality of Canadian society that 
prosecutors need to be increasingly 
responsive to Aboriginal concerns 
and the growing diversity of 
Canadian society. 

As Deputy Minister Morris 
Rosenberg explained: “Carrying 
out the duties of a prosecutor is 
difficult. It requires solid profes- 
sional judgment and legal 
competence, a large dose of 
practical life experience and the 
Capacity to work in an atmosphere 
of great stress. Not everyone can 
do this. Moreover, there is no 
recipe that guarantees the right 
answer in every case, and in many 
cases reasonable persons may 
differ. A prosecutor who expects 
certainty and absolute truth is in 
the wrong business.” 


more effective and efficient 


the “complex and ever-changing 
environment’ in which the FPS 


To ensure that the Federal 
Prosecution Service is ready for 
the new realities of the 21st 


Century, the Department of 


Justice has undertaken a formal 
two-year review to identify 
pressures and ways to create a 


organisation. 
The review concluded that 


works requires a prosecution 


service that is “fleet of foot, 
nimble and capable of constant 
_ adaptation.” 


“Criminal enterprises are 
developing more sophisticated 


_and complex ways to avoid 
_detection and prosecution; 


technology is changing the ways 
in which crimes are committed 


_and investigated, as well as the 


practice of law; the criminal law 
environment is becoming more 


global; changing political agendas 


and pressures may lead to shift- 
ing priorities in the criminal 


justice field.” 


Deputy Minister Morris — 


Rosenberg said a process of 
“change and renewal” is now 
underway in the FPS to build on 


the “extraordinary dedication and 


high sense of principle’ now being 


exhibited by federal prosecutors. 
“Our vision is one of federal 


prosecutors working in a more 


integrated way with colleagues 
in other parts of the Department 


_and in other federal departments 
_and agencies, with provincial 
colleagues and with other part- 
ners in the criminal justice 


system across the country’, 
Rosenberg explained in a recent 
note to employees. 

“We intend to play a leader- 
ship role within Canada’s criminal 
justice system by strengthening 
the prosecution capability 
through innovation, cooperation 
and collaboration with our part- 
ners both at home and abroad.” 
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cott Simser has never hesitated 

to meet life’s challenges head on. 

Though he was born deaf, 
Simser’s parents rejected the advice 
of doctors to put him in a school 
for the deaf and instead placed him 
in the local mainstream school. 

Upon enrolling in Osgoode Hall 
Law School, he was told he would 
be refused accommodation inside 
the classroom. He filed a human 
rights complaint and quickly 
received funding for real-time 
captioning in his classes. 

And, in September 2000, he set- 
tled a landmark human rights case 
against the Tax Court of Canada. 

The setthement means the court 
will now pay for sign language 
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interpreters, or the services of real- 
time reporters who can create 
instant transcripts, for any deaf or 
hard-of-hearing witnesses, parties, 
lawyers or articling students 
appearing before its 40 courts. It is 
believed to be the first policy of its 
kind anywhere and will apply to 

all court proceedings, including 


motions and hearings in chambers. 


“I believed the principle was 
important,” said Simser, 35, a tax 
litigator in the Department of 
Justice Ontario Regional Office. “I 
didn't anticipate the circumstances 


that would bring about this dispute. 


I was caught off-guard and when I 
reflected upon it afterwards, I just 
felt that something terribly wrong 


had happened.” Simser is referring 
to the circumstances that arose in 
January 1998, when he, as an arti- 
cling student, was facing the first 
trial of his legal career, in Tax Court. 
About a month before the trial, he 
asked the court reporting service 
that works for the Tax Court if they 
would provide a hook up to the 
computerized transcribing, system 
they regularly used. Simser asked 
the court reporter to polish up the 
regular shorthand transcribing, to 
accommodate him by providing 
output in “real-time captioning” 
format. Simser speaks for himself 
when presenting his client’s case, 
but relies on others to provide 
delivery of the words spoken in 
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court to him as he cannot hear these 
words well enough. 

Real-time captioning is a service 
in which an experienced shorthand 
translator, who usually has been 
trained as a court reporter, tran- 
scribes every spoken word and 
displays it live on a computer 
monitor. Real-time captioning can 
be booked for deaf or hard-of-hear- 
ing people at conferences, court 
proceedings and meetings. Its use 
is also widespread on television, 
and now it is an option available 
on any new television set. 

The reporting firm was initially 
very positive, and completed a 
successful test run at another trial, 
with Simser attending as an observer. 
However, two days before Simser’s 
case, the firm informed him the 
service would not be provided 
because the contract with the Tax 
Court did not allow for the provision 
of real-time captioning to a third 
party. After scrambling to find 
another service, Simser found a 
firm that would provide him with 
real-time captioning, but the 
Department of Justice had to 
pick the $100-an-hour tab. 

Despite the last-minute reprieve, 
Simser felt it was unfair that the 
court would not provide accommo- 
dation services for him as a deaf 
lawyer. Since the Tax Court provides 
a service to the public, the court 
should pay for the captioning just 
as it would pay to make its facilities 
wheelchair-accessible, he reasoned. 

The Department wrote the court 
asking it to pay for the services 
but the court refused, saying 
accommodation costs were the 
responsibility of the employer. 
Simser then filed a complaint 
with the Canadian Human Rights 
Commission. The commissioners 
overruled a staff recommendation 
and ordered a hearing before a 
tribunal. With the support of the 
Canadian Hearing Society, the 
Canadian Hard of Hearing 
Association and the Canadian 
Association of the Deaf, Simser 
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and his lawyer, respected disability 
rights advocate David Baker, 
assembled a list of witnesses. 
Shortly after the Tax Court received 
the witness list, negotiations began 
and a settlement was reached 
September 5, about a week before 
the scheduled start of the tribunal. 

Simser, a native of Kanata, , 
Ontario, earned degrees in business 
and accounting from the University 
of Ottawa and worked as a budget 
analyst for the Ontario Ministry of 
the Environment. He was keen to 
start his own business and, since 
there was then no other deaf lawyer 
in private practice in Canada other 
than one in Vancouver, he turned 
to law and figured he would have a 
thriving practice. After joining the 
Department of Justice, however, he 
decided to stay on because of the 
Department's excellent track record 
as an equal opportunity employer. 

The Department has provided 
him with a special phone that 
allows him to communicate with 
anyone through a Bell Canada 
operator whose service is already 
paid for by the public. He has kept 
the same phone number through 
numerous office moves, and the 
excellent e-mail technology within 
the Department allows him to do 
much of his work electronically, if 
no client confidentiality is involved. 
“I can hire sign language inter- 
preters for work-related meetings, 
training or court procedures any 
time, and I can also hire real-time 
captionists. This is all at my discre- 
tion so I feel very empowered, 
knowing that they trust me to make 
these decisions. I believe I have 
used these services only when 
warranted and, in fact, I have had 
meetings one-on-one with clients 
without an interpreter, where I felt 
I could handle it alone.” 

Simser, who also reads lips, calls 
the Tax Court settlement “a signifi- 
cant legal victory” and a substantial 
advance for deaf persons in general, 
and deaf lawyers in particular. But 
he promises to keep up the fight. 


“We are confident that all courts 
across Canada will one day make 
these provisions. As this case 
demonstrates, it is essential that 
our courts be open to removing 
barriers to the inclusion of persons 
with disabilities if we are to be 
afforded equal access to justice 

in this country.” 

The Tax Court policy recognizes 
that a range of types of accommo- 
dation will be necessary and, while 
captioning and sign interpretation 
are specifically mentioned, the 
registrar will entertain requests for 
other forms, such as note-taking 
and oral interpretation. It does not 
cover procedures outside the pres- 
ence of a judge, such as discoveries, 
cross-examinations and settlement 
discussions, but Simser vows to raise 
this matter with the Tax Court's 
Rules Committee. 

The Canadian Hearing Society 
said the new policy “sets the stage 
for a whole new generation of deaf, 
deafened and hard of hearing 
lawyers” in Canada. If the policy 
spreads to other courts, it will help 
open up the legal profession to the 
deaf, said Susan Main, of the Society. 
There are now only four deaf 
lawyers in Canada, one in British 
Columbia and three in Ontario. 

Judge Richard Brown, the presid- 
ing judge of the Wisconsin Court of 
Appeals, who is deaf and partici- 
pated through speaker phone at a 
press conference announcing the 
settlement, said the Tax Court 
“has done something so novel, 
so welcome, it really is out in the 
forefront in the world.” 

Jennifer Jackson, a second-year 
deaf law student at Osgoode Hall 
Law School, also attended the 
announcement. “My options for 
future employment have suddenly 
grown enormously. Prior to this 
policy, my only realistic job 
opportunities were with govern- 
ments who do provide the neces- 
sary accommodation.” 
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Protecting the Rights of Children 


The Department of Justice fights against child pornography 


by Nicole Baer 
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Wee the rest of Canada was 
joyously ringing in the year 
2000, two Department of Justice 
lawyers in the British Columbia 
Regional Office were hunched over 
2,000 pages of legal documents 
dealing with the repulsive issue of 
child pornography. 

“That was wild,” recalls Senior 
Counsel Ken Yule, who worked with 
General Counsel Cheryl Tobias on 
the federal government’s interven- 
tion before the Supreme Court of 
Canada in the case of alleged 
Vancouver child-pornographer 
John Robin Sharpe. 

“Tt was certainly the most intense 
episode in my career. Night after 
night we worked until 12:30 or one 
o'clock in the morning.” 

Indeed, says Yule, the two lawyers 
didn’t get around to celebrating 
Christmas until Robert Burns’ 
birthday, January 25—a week after 
they presented their arguments 
before the court in Ottawa, and a 
scant three months after they were 
first handed the controversial file. 

“Neither of us had been involved 
in the Sharpe case before,” Yule 
says. “So neither of us had particular 
expertise in the area. We literally 
started off saying, ‘child pornogra- 
phy—what section of the Criminal 
Code is that?’” 

In the nation’s capital, meanwhile, 
the millennial fireworks offered 
only momentary respite from an 
equally intense effort. In the 
Department of Justice, the Sharpe 
appeal had triggered a torrent of 
activity on two parallel tracks. 

“On the one hand, we were 
involved in the development of 
the factum,” says Richard Mosley, 
Assistant Deputy Minister for 
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Criminal Law Policy, referring to 
the Department’s support for the 
efforts of Tobias and Yule. 

“On the other hand, we were 
working with counsel to try to figure 
out how the case might go at the 
Supreme Court, and developing 
options to respond to a range of 
possible outcomes.” 

John Robin Sharpe was arrested 
after police found that in his home 
boxes of material included photo- 
graphs of naked boys who appeared 
to be as young as seven. Police also 
seized a collection of what they 
described as “extremely violent” 
short stories, allegedly written by 
Sharpe under the pen name Sam 
Paloc. The stories were entitled 
Kiddie Kink Classics. 

In 1999, a B.C. trial judge 
dismissed the charges, ruling that 
the law banning possession of child 
pornography was an unconstitu- 
tional breach of the freedom of 
expression guaranteed under 
section 2(b) of the Canadian Charter 
of Rights and Freedoms. The ruling 
was upheld by the B.C. Court of 
Appeal. The matter was then 
appealed to the Supreme Court 
of Canada. 

Robert Frater, the Department of 
Justice General Counsel who coor- 
dinated the federal response on the 
file, says the objective was to keep 
some legislative protections in 
place at all times. While the striking 
down of any law could have serious 
ramifications, Frater says the 
potential for harm to children 
made this case uniquely critical. If 
the offence of possession of child 
pornography had been ruled 
unconstitutional, the fate of other 
even more serious offences, such as 


sale and distribution of such mate- 
rial, could also have been at risk. 
“The danger was that these could 
all go down in the Supreme Court.” 


EXCEPTIONAL TEAMWORK 
As a consequence, the 
Department’s two principal business 
lines—legal operations and policy— 
united in a collaboration of unprece- 
dented scope and intensity. The 
factum, for instance, was reviewed 
by the Department’s Litigation 
Committee several times, where once 
is the norm. In the end, it was sub- 
jected to more than a dozen rewrites. 

Indeed, the intense interest 
reached to the highest levels. Even 
on the afternoon of New Year's Eve, 
as the rest of the capital prepared 
for the millennium and revellers 
gathered on Parliament Hill, litiga- 
tors, policy makers, the Deputy 
Minister and Justice Minister Anne 
McLellan were engaged in a 
lengthy discussion on the case. 

While Tobias and Yule worked 
on the Supreme Court factum, they 
counted heavily on the policy 
experts in Ottawa. Together, they 
streamlined the colossal amount 
of material from domestic and 
international sources, as well as the 
finer constitutional points that had 
to be read, absorbed, and condensed 
into a cogent and persuasive 40- 
page document for the court. 

“The input from policy was most 
helpful in preparing the factum, 
both because of their knowledge 
of comparative legislation in other 
jurisdictions and international 
efforts to combat child pornography, 
and because of their recollection 
and understanding of the develop- 
ment of the Canadian Act,” Yule 
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says. “They helped us with what we 
needed to learn in a hurry.” 

Although the possession of 
obscene or pornographic material 
involving adults over the age of 18 
is not illegal, Parliament criminal- 
ized possession of child pornogra- 
phy in 1993. The possession 
offence was part of a comprehen- 
sive strategy that sought to crimi- 
nalize all aspects that stimulate 
the market for child pornography. 

Mosley says that it is extremely 
difficult to obtain a search warrant 
and prove a case of sale and distri- 
bution without the tool of crime of 
possession since child pornography 
tends to be surreptitiously traded 
rather than sold through conven- 
tional channels. 

And so, when the constitutional- 
ity of the child pornography statute 
came before the Supreme Court, 
says Mosley, “Our objective was to 
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maintain the possession offence to 
the greatest extent possible.” 

Meanwhile, throughout the 
summer and fall, a Department 
policy team was thinking the 
unthinkable. 

On the chance that the Supreme 
Court would rule the law on child. 
pornography possession to be an 
unjustified violation of the Charter 
guarantee of freedom of expression, 
officials were busily crafting a 
range of legislative options, any 
one of which could be selected for 
swift attention by Parliament. 

The insights of provincial offi- 
cials and the Department of Justice 
policy team into how a proposed 
law might work in the criminal 
justice system provided vital real- 
world perspective and enhanced 
their work. 

“They had to assume that we 
would lose, and consider how we 


would lose, and how new legisla- 
tion could cover off those areas,” 
Yule notes. “The Department 
had to anticipate a range of 
permutations and combinations. 
was like a chess game—thinking 
five moves ahead.” 


— 
— 


On January 26 of this year, the 
Supreme Court of Canada upheld 
the constitutionality of Section 
163.1(4) of the Criminal Code, on 
the grounds that it does not, in the 
main, unduly infringe freedom 

of expression. 

“Child pornography... is 
inherently harmful to children 
and to society,” the court found. 
“This harm exists independently 
of dissemination or any risk of 
dissemination, and flows from the 
existence of the pornographic rep- 
resentations, which on their own 
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violate the dignity and equality 
rights of children ... 

“In proscribing the possession of 
child pornography, Parliament's 
overarching objective was to pro- 
tect children. Any provision which 
protects both children and society 
by attempting to eradicate the sexual 
exploitation of children clearly has 
a pressing and substantial purpose.” 

Says Mosley with a dry chuckle: 
“T can tell you we were much 
relieved.” 

The child pornography law that 
was upheld by the court, prohibits 
not only the possession of porno- 
graphic material involving children 
but also written material that 
depicts unlawful sexual activity 
with a child, excepting material for 
“the public good” or other defensible 
artistic, educational, medical or 
scientific reasons. 

To those exceptions, a majority 
of the court, led by Chief Justice 
Beverley McLachlin, added two 
more. The first includes written 
materials or visual representations 
created and held by the accused 
alone, exclusively for personal use. 
The other covers visual recordings, 
created by or depicting the accused, 
that do not depict unlawful sexual 
activity and that are held by the 
accused, exclusively for private use. 

According to Lucie Angers, Legal 
Counsel with the Criminal Law 
Policy Section, the actual outcome, 
including the two new exceptions, 
was among the scenarios anticipated 
by departmental officials. “In fact,” 
she says, “it’s the one we considered 
to be most likely.” 


VALUABLE LINKAGES 

Frater, pleased with the survival of 
the possession offence, credits the 
hard work and collegial spirit that 

reigned in the Department. 

In fact, however, collaboration 
between the policy and legal 
operations sections is not just a 
nice touch, it's a departmental 
imperative. The recently approved 
five-year strategic plan for the 
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Department lists "strengthening 
the interconnectedness of law and 
policy" as a key objective. 

“Our clients, central agencies 
and the judiciary expect us to deliver 
legal advice within a policy context— 
to understand the law, the policy 
it supports and the potential 
implications that legal advice could 
have on policy issues in the longer 
term,” says Frater. While the Sharpe 
case has been the most striking 
example of this teamwork, the 
sectors consult each other regularly, 
including during the constitutional 
challenge of the firearms legislation 
and policy initiatives such as 
reforms to Canada’s extradition law. 

Frater, who helped filter the flow 
of information in both directions to 
keep the workload manageable 
during the Sharpe appeal, says a 
united approach is always beneficial. 

“If you go to the Supreme Court, 
you have to be prepared to defend 
your position against all comers. So 
if you run the gauntlet through your 
department, and you subject your 
product to sentence-by-sentence 
scrutiny, your product will be better.” 

For Tobias and Yule, more and 
better information also meant 
more reading, more conference 
calls and endless late nights spent 
polishing the text of the factum and 
refining a presentation to the court 
that, allowing for questions from 
the justices, could not exceed 15 
minutes. The result was good. 

“The upside was that, in the end, 
we did have a better product,” Yule 
says. “The downside was that it was 
a struggle to get it that way.” 


POSITIVE REACTION 

While it would take another year to 
learn the outcome of the Supreme 
Court intervention, Yule says the 
litigation team was instantly grati- 
fied by the positive media coverage. 
In particular, all news reports the 
next day repeated a line that he 
had dreamed up when the case 
first landed on his desk in the fall 
Of 1/999; 


As the Globe and Mail reported 
it: “If pedophiles have a constitu- 
tional right to free expression, Ms. 
Tobias said, ‘it is dwarfed by the 
interests of children in our society. 
In my submission, we ought not to 
sacrifice children on the altar of 
the Charter.” 

Across Canada and within the 
Department of Justice, the court 
decision was generally well received. 

“The court did a brilliant job, 
as far as I was concerned, and that 
was the reaction of many of the 
people around here,” says Mosley. 
“They came up with a reasonable 
compromise, which most people 
accept as the appropriate balance 
in a society that values freedom of 
expression.” 

The Department is now moni- 
toring the impact of the ruling, and 
more consultations with provincial 
officials over the next few months 
will assess whether the two new 
exceptions will pose problems that 
need to be fixed. 

Even now, however, the Depart- 
ment is aware of the need to improve 
Canada’s capacity to protect children 
from exploitation, especially in light 
of new technologies. It is therefore 
preparing a range of responses, 
including new Criminal Code 
provisions applying to the Internet, 
and a review of the age of consent 
for sexual activity (see next article). 

But, for all its eventual success, 
the intense and often emotional 
process of defending the child 
pornography law took a personal toll. 

Yule calls it a “mountaintop case 
profile in terms of exhilaration and 
exhaustion.” He adds, “We needed 
a little time for recuperation 
afterwards.” 

Cheryl Tobias agrees. On her 
return home from the Supreme 
Court hearings in Ottawa, she was 
reminded of the truth of her own 
widely quoted words by none other 
than her 10-year-old daughter, 
Alison. “Mum,” she said, “you 
shouldn't sacrifice your children 
on the altar of the Charter.” 
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Widening the Net 


New child protection measures proposed for Eye rsbuue 
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Waite the Criminal Code provi- 
sions on child pornography 


were born in 1993, the Internet was 


barely in its infancy. Today, however, 


the potential for ensnaring children 
in a worldwide web of exploitation 
and danger is a real 
menace that the 
Canadian government 
is moving to address. 

The Honourable Anne 
McLellan recently intro- 
duced a package of leg- 
islative reforms that will 
help protect vulnerable 
youngsters from sexual 
predators in this new 
high-tech age. Here are 
the highlights of the 
proposed reforms: 

¢ Creating a new 
offence of luring, which 
would prohibit commu- 
nicating with a child for 
the purpose of commit- 
ting a sexual offence— 
including making 
pornography. Pedophiles 
commonly frequent 
Internet chat rooms and 
usenet groups to locate 
their prey. 

¢ Expanding the meaning of 
possession of child pornography to 
include accessing such material on 
the Internet. Currently, prosecutions 
for possession tend to focus on 
pornographic material found 
stored on computer hard drives. 
To avoid being caught, therefore, 
pedophiles tend to avoid down- 
loading the offensive material, to 
“possess” it in the conventional 
sense, choosing rather to access 
and view it online. The accessing 
offence would be targeted at those 
who knowingly and deliberately 
visit child-pornography sites, not 
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those who inadvertently stumble _ 
across them. 

e Adding the offence of making 
available, which is the flip side of 
accessing. This would occur when 
somebody posts child pornography 


on an Internet Web site, or publishes 
links to such sites, even if the 
offender does not actively 
promote the material. 

¢ Clarifying the meaning of the 
offence of distributing child 
pornography by including the 
sense of transmission—the transfer 
of such material from one individual 
to another, or to many, over the 
Internet. In recent years, courts 
have interpreted ‘distribution’ to 
mean that the prohibited material 
must be circulated or broadcast to 
many people, which has tended to 
exempt material that is passed 
from one person to another. 


¢ Equipping law enforcement 
officials and Internet service 
providers with the power to delete 
child pornography from the Internet. 

¢ Giving the criminal justice 
system the authority to confiscate 
instruments used to 
create child pornography, 
including cameras and 
computers. 

e Extending to child- 
pornographers the pro- 
hibition orders typically 
applied to convicted 
child-molesters. For 
instance, peace bonds, 
access restrictions and 
conditions of supervision 
could be ordered at the 
sentencing of people 
convicted of possessing 
or distributing child 
pornography. 

Richard Mosley, 
Assistant Deputy 
Minister of Criminal 
Law Policy, summarizes 
the reforms this way: 
“They will extend existing 
provisions of the 
Criminal Code where 
appropriate, and eliminate any 
doubt that the provisions of the 
criminal law apply in cyberspace 
like anywhere else.” 

Lucie Angers, a departmental 
lawyer working on the reforms, 
says that in light of the global 
nature of child pornography in the 
technological age, Canada is also 
working with other G-8 nations 
and the Council of Europe. 

Mosley adds that a further pack- 
age of broader protections for 
children is being planned, includ- 
ing a review of the age of consent 
for sexual activity. 
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The Sharpe Case Legal Team 
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RICHARD G. 
MOSLEY, Q.C. 
Assistant Deputy 
Minister, 
Criminal Law 
Policy Section 

As head of the 
Criminal Law Policy and 
Community Justice Branch, Richard 
Mosley is responsible for planning, 
developing and implementing poli- 
cies dealing with criminal law and 
procedure, sentencing and youth 
justice, as well as the assessment of 
applications for reviews of criminal 
convictions. A political science and 
law graduate from the University of 
Ottawa, the former Ontario assistant 
crown attorney was seconded to 
the Department of Justice in 1982. 
Appointed Queen’s Counsel in 1988, 
Mr. Mosley is a past-president of 
the Uniform Law Conference of 
Canada, chairs the coordinating 
committee of senior federal, 
provincial and territorial officials 
responsible for criminal justice, 
and is a director of the International 
Society for Criminal Law Reform. 


CHERYL 
TOBIAS 
General Counsel, 
Criminal Law 
Section, 
Vancouver 
Regional Office 
Cheryl Tobias has been with the 
Department of Justice since gradu- 
ating from the University of British 
Columbia Law School in 1980. With 
the exception of six months in the 
Civil Litigation Section, Ms. Tobias 
has spent her entire career in 
criminal law before recently accept- 
ing a two-year assignment in the 
Regional Director’s office. With 
several appearances before the 
Supreme Court of Canada, Ms. Tobias 
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has focussed, at various times, on 
extradition cases, Aboriginal com- 
mercial fishing rights, and proceeds 
of crime. Born in South Africa, 

Ms. Tobias holds an undergraduate 
degree in psychology. 


ROBERT 
PRATER 
General Counsel, 
Criminal Law 
Section 

As the 
Department of 
Justice’s coordinator of criminal 
appeals to the Supreme Court of 
Canada since 1991, Robert Frater 
has appeared on numerous high- 
profile cases, including R. v. Latimer, 
R. v. O'Connor and R. v. Lucas. He 
was also involved in the Supreme 
Court reference on David Milgaard. 
A graduate of Queen’s University 
Law School, Mr. Frater was called 

to the Bar of Ontario in 1986. He is 


also qualified to practise in the 
Northwest Territories (1986) and 
Nunavut (1999). 


KEN YULE 
Senior Counsel, 
Criminal Law 
Section, 
Vancouver 
Regional Office 
a Since being called 
to the British Columbia Bar in 1966, 
Ken Yule has logged countless 
hours on his feet before judges at 
all levels, including the Supreme 
Court of Canada. Starting out in 
civil litigation in Vancouver, 

Mr. Yule switched to criminal pros- 
ecutions with the Department's 
regional office in British Columbia 
in 1980. Over the past 10 years, the 
University of Toronto graduate has 
specialized in appeals related to 
criminal and extradition cases. His 


longest trial, involving a tax fraud 
case in Dawson Creek, Yukon, at 
Mile 0 of the Alaska Highway, lasted 
15 months. 


LUCIE 
ANGERS 
Counsel, 
Criminal Law 
Policy Section 
Lucie Angers, a 
graduate of the 
University of Montreal, is a legal 
advisor with the Criminal Law 
Policy Section. Since joining the 
Department of Justice in 1989, she 
has worked on issues as diverse as 
prostitution, search and seizure, 
violence against women, and the 
permanent International Criminal 
Court. On an international level, 
she has also worked on the United 
Nations’ file on the Commission on 
Crime Prevention and Criminal 
Justice, and that of the Council of 
Europe in the same field. 


LISETTE 
LAFONTAINE 
Senior Counsel, 

| Criminal Law 
Policy Section 

s A graduate in law 
and economics at 
the University of Montreal, Lisette 
Lafontaine took the scenic route 
through government before arriving 
at the Department of Justice in 
1988. A member of the Quebec Bar, 
Ms. Lafontaine joined the public 
service as an economist, first with 
Statistics Canada, then as an expert 
in fiscal federalism in the 
Department of Finance. She later 
became a federal-provincial rela- 
tions analyst at the Privy Council 
Office, a social policy analyst back 
at Finance, then moved back to 

the Privy Council Office again to 
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work in the Social Development 
Secretariat. Now senior counsel 
with the Department of Justice, 

Ms. Lafontaine specializes in cabinet 
and parliamentary affairs, youth 
justice, and criminal law policy. 


Counsel, Human 
Rights Law 
Section 

Stéphane Perrault 
joined the 
Department of Justice in 1998. He 
specializes in freedom of expression, 
electoral rights, and search and 
seizure. With law degrees, including 
a doctorate, from the University of 
Montreal, Mr. Perrault was a research 
assistant and lecturer at his alma 
mater and the University of Ottawa, 
as well as a Boulton Fellow Lecturer 
at McGill University in Montreal. 

In 1997-98, he served as law 

clerk to Madame Justice Claire 

L Heureux-Dubé of the Supreme 
Court of Canada. 


Counsel/Policy 
Advisor, Criminal 
Law Policy 
Section 

Normand Wong 
joined the Criminal Law Policy 
Section in March 2000 with the 
intention of working on computer 
crime issues. To his surprise, his 
first year on the job was devoted to 
issues involving child pornography. 
Law graduate of the University of 
Windsor, he joined the Department 
of Justice in 1997 and previously 
clerked with the trial division of the 
Federal Court of Canada. Mr. Wong 
has undergraduate degrees from 
the University of Ottawa and McGill 
University. 
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Senior Counsel, 
Family, Children 
and Youth 
Section 

~ id ss] Carole Morency, 
a SH of fe University of 
Western Ontario in London, 
Ontario, joined the Department of 
Justice in 1991 after four years in 
private practice. In her current role, 
she co-ordinates the Department’s 
responses to family violence issues, 
including developing criminal law 
and policy on spousal abuse, crimi- 
nal harassment, child physical 
abuse, and sexual exploitation 
issues such as child-sex tourism. A 
frequent participant in international 
forums on violence against women, 
Ms. Morency was also part of the 
Canadian delegation to the UN 
Commission on Human Rights 
working group focussing on sale 
of children, child prostitution and 
pornography. 


Senior General Counsel, Criminal 
Law Policy Section 

Yvan Roy joined the Criminal Law 
Policy Section as general counsel in 
1990, moving up to senior general 
counsel four years later. He has 
also served in the Department’s 
War Crimes and Crimes Against 
Humanity Section, and as a con- 
sulting barrister for the former 
Administration Branch. A member 
of the Quebec Bar since 1997, 

Mr. Roy has been a litigator for the 
Department’s Montreal Regional 
Office. With a master’s degree in 
business administration, he has 
also practised public law, including 
criminal and fiscal proceedings. 


The Centrepiece 


On the 
Docket: 


Upcoming 
Events 


Charter 
Conference, 
April 19-20, 
2001, Ottawa 


The first 20 years of the 
Canadian Charter of Rights 
and Freedoms will be the 
subject of a conference 
sponsored by the Canadian 
Bar Association in coopera- 
tion with the Department of 
Justice. Participants will 

be provided with an under- 
standing of how Canadian 
courts have interpreted the 


Charter, identify emerging 


‘issues and examine how 


courts might address 
Charter issues in the future. 
The Charter Conference will 
be of interest to govern- 
ment lawyers, private prac- 
titioners, judges, academics 
and law students. 


For more information, 
contact Pat Servant of the 
CBA at 613-237-2925 or visit 
the CBA (CLE) Web site at 
http://www.cba.org/CLE/ 
CLE00/CHARTER.asp 
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Justice on the Move 


Honourable Murray Sinclair as a judge of the Manitoba Court of 
Queen’s Bench. 


Honourable Linda Webber as a judge of the Prince Edward Island 
Supreme Court, Appeal Division. 


Honourable Risa Levine, a judge of the British Columbia Supreme Court, 
as a judge of the British Columbia Court of Appeal. 


Honourable Marina S. Paperny, a judge of the Alberta Court of Queen's 
Bench, as a judge of the Alberta Court of Appeal. 


Shelagh Rose Creagh, General Counsel in Criminal Prosecutions in the 
Prairie and Arctic Region Office of the Department of Justice, to the 
Alberta Provincial Court (Criminal Division) in Edmonton. 


Out of the Shadows 


he Department of Justice 

published in February a 
book entitled Out of the Shadows: 
The Civil Law Tradition in the 
Department of Justice Canada 
1868-2000. Mélanie Brunet, a 
historian from Hearst in northern 
Ontario, is the author of this 133- 
page study of the evolution of civil 
law within the Department. It is 
available online at 
http://canada.justice.gc.ca/en/ 
dept/pub/ombre/ombre.pdf 


iv Department of Justi¢e << Ministére de la Justice 
Canada & Canada 


Canad 


12 | justice canada 


CONTRIBUTORS TO THIS EDITION 
Stephen Bindman (Role of Prosecutor 
and Deaf Lawyer) is an award-winning 
journalist and special advisor to the 
Department of Justice. 

Nicole Baer (Sharpe Case) is an 
Ottawa writer specializing in social 
policy, health and women’s issues. 
HOW TO CONTACT US 

Debbie Schnubb 

Editor, justice canada 
Communications Branch 
Department of Justice 

East Memorial Building 

284 Wellington Street 

Ottawa, Ontario K1A 0H8 

E-mail: dschnubb@justice.gc.ca 

Fax: 613-941-2329 


EDITORIAL BOARD 
Rachel Larabie-LeSieur 
Marie-Claire Wallace 
Stephen Bindman 
Greg MacDougall 
Jean Boisjoli 

Joseph Rihkof 

Trish Pennie 

Diane Chartrand 
Virginia McRae 
Jacinthe Bourdages 
Marie-France Séguin 
Debbie Schnubb 
Nathalie Morissette 


TRANSLATION 

Yvon de Repentigny 
LAYOUT AND DESIGN 

The Gordon Creative Group 
PRINTING 

Gilmore Printing Services 


DISTRIBUTION 
Bruce Moore Russell 


ON THE DOCKET 

justice canada wants to know about 
your upcoming events. Simply 

fax 613-941-2329 or e-mail justice 
canada at dschnubb@justice.ge.ca 


JUSTICE ON THE MOVE 

Recent appointments, transfers and 
promotions within Canada’s legal 
community. 


justice canada is published four 
times a year. March 2001 


Publications Mail Agreement 
Number: 1892967 


www.canada.justice.gc.ca 


eo'03 s0nsnf{-epeueo MMM 


suoneroyqnd-ajsog e] ap 
29672681 UONUSAUOD ap O1QUINN 


100Z seul 
ay[elLNsauiLy 


uoneoryqnd aun sa pppuvo aausnt 


“epeuery) np 
anbipiin{ ayneunurwiod ey] suep suonouroid 
}9 SUONLINUL ‘SUOTLUTUIOU $a]UaI9y 


INA WSANOW NA AOLISAL 


“6ZET-1P6-E19 Ne Inatdoogja} 1ed 
asessalul uN no ‘e9'03-a0Nsnf{@qqnuyosp 
assalpe,] 8 ‘vpvuvo aoisni & Jaltnos un 
I9AOAUD,P JJJNS SNOA I] “S9}LANIV SOA ap 


JUBINOD NP STU A1}9 INVA VPDUDI aousnt 


TIAAVEDOUd NV 


[Jassny a100jy aonig 
NOLLOQERLESIC 


' S9DIAIOS BUNULIg JIOWNID 
NOUSSHUd AI 


dnoiry asaneaiy UOpIOy ay 
HINSTHdVYD LA NOLIGHONOD 


Ausnuedey ap U0AX 
NOLLIONGVEL 


d}OSSLIOJ SI[PUIEN 
qqnuyps a1qqoq 

UINSIS OUPIJ-ILIeI 
sosepinog ayjuoR{ 

SPY PIUIBITA 

puejieyy) ouriq 

auld YS. 

joxyry ydasof 

1jolstog uva{ 

[Jesnoqoryp sary 
ueuipulg uaydais 

9ILT[EM JITe])-ol ey] 
InsiSa‘]-aiquie’y] Jayoey 
TANNOLLOVGY ALIINOD 


6CEC-1TPG6-ET9 = “I9TPL 

e908 a0nsn{@qqnuypsp : [al1n07) 

8HO VIN (OHe}UQ) PMeNO 

UOISUTTJIM, INI ‘PEz 

}SJ,] 9p JULIOWUIIWIUIOD BdIPy 

aonsn{ P|] ap araysTUIW 

SUONPLITUNUIUIOD Sap sfe1aUas UOTIEIIG 
pbpvuvo aaijsnl ‘Jays Ua soe pay 
qqnuyps a1qqaq 

HHCNIOL SNON LNAWIANOD 


‘SOUL XN 9 91S PJ B ‘“ayeIDOs anbnijod 
P| & Saal] SUOTsanb xne JURSsa19}UI,S 
PMENC,P d1NaIne auN jsa (syuDfua 

SAP S]1OLP SA] 1082]0.1q) AILY I[OIIN 

‘goTISN{ P] ap a19}STUTUL 

ne [eldads Jay[lasuod Ja uoIssajyoid 

dp ajsljeuInol Isa (pinos JVIOAD Uf) 19 
nainzoid np 201 a7) weuipulg usyde}s 
OUFWON INASAdd 1V 

ANARLLNOD LINO 1NO SANNOSYAd 


epeueo gonsnl | Z| 


jpd‘aiquio /aiquio/qnd /idap/iy/e9'08 
‘sonsnf{‘epeues/ /:diyjy a}ueAtns assarpr J 
B [SINFO a}Is 91JOU SUBP BANOI) Vs 9}xXa} 
J] ‘919}SIUTJ] NP Utes Ne d}ST]IAIO UO 
-Ipe] P| ap UOTNOAY J H4ANap Inb ‘sased 
€€[ 9p 9BeIANO }90 VSIPal & ‘OLILIUO | 
ap PION 9] Suep IsIvaH op 1TeUl 
-3110 QUUASTIONSIY ‘JaUNIG sIUeIIWW ‘O00Z 
-898[ DPDUDD Np ad1Jsn{[ V] ap asaqsi 
-UIU ND 34S1]1019 UOIJIPV.Y VI : AaLQuo] 
ap ANAOS 9{INIUI JIAT] UN IIIA] 
ua ajqnd e aonsn{ e] ap a1a}sTuTUI 9 


erepaesiin Bell 


epeub 
eoysnp jo juoupeda; 


SCHSSSSESHSSSSHOSHHSHSHFSTHESTEKRSSSSHOHOHHHOHSFESSAREEESESLOHEOE 


dIQUIO | IP 1110S 


‘UOJUOUWIPA & (a]JOUIWITID sIquIey’)) eVaq]V,] ep ayetoutAoid ino7y 
Re] e osnl VaUIWIOU 9}9 b& ‘YsRaID ssOYy YsRTaYS ‘soNsSN{ e] ap s1a}stuTW ‘anbyoIy | 
ap j9 Sallleig Sap JeUOIsa1 Neaing ne sayeuad sajimsimod sap aje19ues 9}e90AR J 


‘eLIaqIV,| ep jadde,p nog ey ap a8nf aauuroOU 939 B 
‘Autodeg ‘S PULIRI] B[QeIOUOY | ‘eVeqIV,] 9p 9UIOY P| op OUR Np NOD ke] ap a8nl eT 


‘anbruuejlig-31quiojo’) e] ap jadde_p inoy PR] e a8nf sauruIOU 9}9 & 
‘QUIAVT BSTY 9[qe1ouo0y | ‘anbruueiig-a1quiojoy ey] ap stueidns no+y ey] ap osnl eT 


‘jedde p uolstarq ‘prenopg-aoullg 
-np-a]],| ap augidns mop ey] ap a8n{ agurutou 9}9 & Jaqqam BpurT a[qeiouoy/] 


‘eqolury 
np ouley P| ap oueg Np InoD Px] ap o8nf suTWIOU 9}9 & ATe[IUIS ARAM] B[GeIOUOY,] 


SKRHSHHSHSSSHHSHSAOSRBSEHSSSHSSHSHSSSSESSSHSSCHSSHESHOSHSHEHRHSSBEBHESLEHS 


JUSWISZANOUW Usd JdT}sN{ 


[I | epeuro sonsnl 


dseya. LYVHO 
/00A 10/410 /310°eqo'mmm/ /:dyY 


ne a}usueulied anbiprnf{ 

UONPULIO} LP] ap Jo UsIpeued Nealieg 
Np UONLIDOSSY, | 9P Ga JUS 9] ZOUISIA 
no $Z62-LEz (E19) Ne UsIpeued 
nvaLieg Np uUONeIDOSsSY,| op JURAIAS 
Jeg daAe JonbIuNUWIWOD ZaT[INIA 
‘s}UdWIBUSIaSUaI ap snd Inog 


‘}IOIp Ud s}URIPN}— Say 9 
SalIe}ISIBAIUN Soa] ‘sasnf say ‘atid 
4n9}9as Np suatoneid say ‘xne}UsU 
-JUIBANOS S}BIOAR Sa] BIBSS919}UI 
dUBIIJUOD BT “WusAr |] e xnofua 
$90 Jopioge juate1inod xneunq 
-L1} Sd] JUBUIUIOD }UOI10][dxa Ja 


xnofua XNBIANOU So] JUOIBUTUTII}9p 


‘gueYD eb] 9}91d19}UT }UO SUaIpeURS 


XNBUNLI} Sa] JUDUIUIOD JUOJEIpNia 
sojuedionied ja s}uedionsed say 
‘epeue’) np soNsn{ e] ap ala}sTUTUT 
9] DAR UOTeIOQeT[OO US UsIpeURD 
nealeg np uonepossy | red 
IPUUONUSANS }sa 9DUIIGJUOD 9}}97) 
‘$2].19Q1] Ja SJ1OApP Sap auUualpvUuDvI 
aJIDYD &] ap sue QZ SioTWIaI1d sa] Ins 
eioj10d 931eYD eB] INs dUaIgJUOD eT 


BME} ‘1007 
[HAG Oc 39 OT SI 
‘O)1VU) P| Ans 
IIUIIVJUOD 


SJUSUIDUDAD 
Sop AILIPUs[eBO 
: UWP ISOId 

ny 


JaIssoq 


‘SaTBOSY 19 SAT[OUTUUTIO Sa1gNeUl 

ua stiduroo A ‘orqnd yoip ay snbneid 
snid ap be [I ‘soirejye Sap UONeIISIUTUIpe 
Ud ISLIILUI 9UNP dITEINILL, ‘919}STUIP 
np [eanuOy ap JeuOIsaI NeaIng ne 
maprejd-jes0ar aja e AOY “WW ‘2661 sIndap 
daqeang Np nealeg np siquisj “[lasuod 
-yeo0AP Nb jue} Ud UONeNSTUILUpe | 

ap uodaIIG duUsTOUR | e.nb sure 
d12]SIUTJ NP a11an3 ap SOUILIO sap ja 
dULUINY | 81JUOD SOLID Sap UOTIIS P| 
B aTIeAe JUSUaTe~_ k I] “‘pre} snjd sue 
anenb yediourid je1guas }eooae nuoO1d 
919 B [119 ‘O66 US [eI9UaB JBDOAR P 9] 
e Jeuad yorp ap s1gyew Us snbryITTod 

RP] ap UOTIIAS PJ B JUTOL[ Jsa,s AOY UPA 
jeuad }1o1p ap a1gnew us onbyijod 

PR] ap uOTIIaS ‘Tedriourid fergUas yeIOAY 


‘soytugant[ 

uonnqsoid Py] 39 atydeis0u10d 

RP] ‘s}URJUS_,p 9JUSA PR] JoIpNj}a,p 

a31eyo SoIu() SUONeN Sap dUIWIOY,] 

dP S}IOIpP Sap UOTSSTUIUIO’T P] Vp [IeAe]} 
ap odnois ne suuarIpeueo UOTeZ~gTap P| 
ap anied ey JUWIITeB~ Pe aTIa ‘sInoq[re 
Jed ‘SOUIWII} XNV J}IPJ VOUIOIA PJ ANS 
XNeUOT}eUI}UI SaNboOTJOO sap e JUBANOS 
adionied ajyq ‘s}uejus sep juenbrydur 
[ONX9S JUISLINO} J] PUIUIOD J][aNxas 
uone}o[dxe p suonsenb soaj a s}ueyua sap 
a13u09 sanbisAyd suotssaise say ‘@UTWILIO 
JUDUETIOILY VJ ‘ayeSN{UOd BDUDIOIA P| 
9u1990U09 Inb a9 ua sayeuad sanbnijod 
ap }2 SIO] ap UONeIOgeRII | SIiduio09 A 
‘QTETIWILJ BOUIIOIA PR] & SagT] SUOTSAaNb soy 
suep d1Q)SIUT] NP UOTUIAII}UI,| FUUOp 
-1009 a][9 ‘Janjoe ajOI uOS sueq ‘adATId 
anbyeid ap sue aijenb saide ‘T66T 

Ua 9O1}SN{ PT op a1a}STUIW Ne 9a1]UN 

}So ‘O1Ie}UQ Ud ‘UOPUOT & ‘O1Ie]UQ 
U19}SIM IISIOATUL) | 9p sauIO;dIp 
‘AQUAIO|Y [OIL Fae ] 
S}UddSa[Ope sap ja 
s}UvjUa Sap ‘aT TUIey 
PB] ap UOT}IaS 
‘ajedroutid aye.0ay 


THIOIW gHSIeAluf) | 

ap Jd EMENC,P IUSIOATIUQ) | 9p 

a[9A9 JoTUaId ap saurgydip sap Juanap 
SU0M ‘WW ‘epeuey np gelapej noy 


eo'os s0nsnf{epeueo MMM 


eR] ap soue}sul d1attuaid ap UOTIIIS PT B 
919]9 ap ajsod un gdnooo juearredne 
B19 ‘JG6I Ua VONNSN{ BP] op d1a}STUTUI 

ne jurIol[ }sd,.s IOSPUIM OP PJISIOATUL) | 
ap surgydiq ‘ajrusant{ arydeisouiod P| 

e Saat] SuONsanb xne [reae.y ap sauue 
a1gTuIaId BS 9IDBSUOD PB [I ‘STOJa]NO} 
‘astidins apureis es y ‘anbryeuLiojsul suo 
ne je) JURAe SUOT]SENb SI] INS JoT[eART} 
ap UONUAIUTL | DBA YOOT SIeUI Ua Jeuad 
}WOIp ap slaneu Us anbyI{od Pe] ap 
U0T199S PB] & 91]UA JSsa SUOM PUPULION 
jeugd }10.1p ap 

aig eu Us anbyn 
-1jod Be] ap UOTNIaS 
‘sanbyijod ua 
Ja][I9sUOD }3 JBIOAY 


‘epeuey np suigidns mop 

P| op aqnq-xnoeinay{ J ale[D a8nl PY awh 
9p 9dIAIOS Ne SI9]9 9}9 B [I “8661-2661 UA 
‘TeanuoW & TOI susiaatuy) | & MOTAA 
uO}[NOg SsadUdIgJUOD 9p aTeU anb 

ISUI ‘BMP}IO,P IUSIOAIU(),] B 39 Id}eUI 
eUUTe UOS & SADUSIQJUOD Vp 91 Jd 
IYIIIYII PT & JULJSISSe 9}9 B |NLIIAg "WW 
‘TeaUO|] 9p dSIOATUL] | 9p e10}OOp uN 
stiduroo A orp ua sauoydip sinaisnyjd 
ap Ina}Ua}9q ‘sISTes }9 UONTISINnb1ad 

PR] 19 XNLIO}JNVI9 SOAP Say ‘UOISsa1dxa_p 
9119q]] B] Suep asifetseds as [I 19 ‘661 Ua 
donsn{ P] ap o1a)}sTU 
-IU Ne 91]Ua }sa 
ynellag sueydais 
auUos.iad Pe] ap s}101p 
Sap U0T}IIS 4eI0AY 


‘jeuad y1o1p ap anbryjod v7 3a 
sJUsosafope say nod soysnf ej Jourqey 9] 
Jo JUIWa]Iedg I] JURUIBOUOD SalTeyye say 
suep asteloads as SUIRJUOJET sw 
‘gonsn{ e] ap a1ajsturu ne sfedrourid 
JJBOOAR JUBUDUTPP] ‘[RIOOS JUD 
-addoyjaagp np e11e}9199¢g Ne JaT[reAe) 
ap uye qOg ne a}Insua 1auIno}—a1 

Inod ‘saoueuly sap 319}STUTU ne 
gyetoos onbnijod ua ajsAyeue ja ‘(qDq) 
dALId [lasuoy Np neaing ne saye1o 
-UIAOId-sa[elopaj SUONRIaI Sap a}sAyeuR 
aNudAVp 9}INS Pe] ed }sa ay[q ‘saoueUT 
Sap I19}STUILU Ne [ROSY] BUISITeIIpa} 


CoN I ‘19A 


e0'03 s0Nsn{"‘epeuea MMM 


ua 9}.19dxa_p ajsod aj adnoo00 e sind 
‘epeuey onbiysieis & 3}SsTUIOU0D9 Pp 
30 e onbijqnd uonouoy ey suep ae1jua 
SO DUILJUOJLT] ww ‘W9Qand np neaieg 
Np quis] ‘886I US ddISN{ Pe] ap 
919]SIUTW NL IBATII P JURAR JUIUIIUIOA 
-nos np ulas ne sa}sod siaatp gdno90 

B QUILJUOJe’T oasT] ‘Teanuo| op 
JUSIOATUL) | 9p enbruroU0d9 BoUATOS Ua 
2 OIp usa ssuO|dIq 
jeugd }o1p 

ap s1aNeUI Us aonb 
-jod ve] ap uoNIaS FF 
‘gjedioutad ayea0ay 


ANIVINOAVI 
ALLASTT 


‘“auTeuIOp 
dWIgUI a] SUep adoiNny_| ap [lasuo7D 

np tnjao Ja ayeuad sonsnfl ey 39 BUITIO 

np uonusagid ey Inod uolssiuu107 

PR] Ins sous) SUONeN Sap JdISsOp 9] 
‘TEUONPUII]UI NeIATU Ne ‘Ja afeUOT) 
-BUIOJUL I[[IUIUITIO INOD Py] ‘Sou; xNe 
ITE} IDUBIOLA PJ ‘aISTes Ja UONISINb1ed 
RP] ‘UOlN sod ey] anb sasiaarp Issne 
suonsenb ap 3adn990 3sas 9]]9 ‘6861 

Ud JOT}SN{ BP] Ip 91}STUIW Ne BdATITe 

uos sindaq ‘jeued }orp ap a1eeul 

ua onbnijod ey ap uonseas P| e anbiprin{ 
dIQ][IBSUOD }Sa ‘[RaIUO Op 9JISIOAIUL) 
ap saurg]dip 
‘siasuy o1on'y] 

jeugd 

}OIp ap s1geUl 

ua anbyijod ve] ap 
U0T}9a¢g ‘a}BI0AV 


SUAONV ADOT 


“STOW GT 

ginp ®& ‘eYseTYV,] 9p aInNo1oNne | ap 0 ayTW 
ne ‘UOYNA ne Yae1In UOsMEG ke afeosTy 
apne aun Ins }ue}I10d ‘saooid Buoy] 
snjd uos ‘Teued yolp ap jo UOTIped) 
-x9,p Saesneo sap k sal] sjadde sa] suep 
asletseds }sa,s OJUOIOL ap 9USIOATUL) | 
ap swgydip 9g ‘sue xtp ap snjd smndaq 
‘0861 Us onbruuejig-aIquio[oD ke] ap 


SSSSSHSSSHSHSHHHHHSHHESHLAEHSHHHSHSSHTHESHHOSHSHEHHHHOHHSHSHHESSSEHFHSHSHSSSSSHSSSSHSHSHSHSHSHTSHTSFSSSSHRHSHFSSSSFSSSSHESSHSHOHSSHEFESESHBEE 


JoISssoq 


JeUOIsaI NRaINg Ne SaT[aUTWILID saireyye 
sap 8 assed }sa ayn “I “aAnooueA, 

B S[IAIO Sasny] Say sup sIngap 

sap saidy ‘epeuey np surgidns mo 
ey stiduioo A ‘siarjed say sno} e sasnf 
sap JURAVP JNog~ap sainay sep uaIq 
assed b a[nx Udy ‘996T US onbruueIIg 
-dIQUIO[OD PR] ap Nealieg ne uon 
-diiosur uos sindaq 
IdANOIUeA, 

op jeuorse.1 
nvaing ‘feued 
}I0.1p np uo0TIaS 
edrourid jes0ay 


A TOA NAO 


(6661) NAeUNN 2 19 (9861) 
JSONQ-PION Np Sello}Aay, say suep 
}OIp 9j kanbyeid ano ua jnad [J ‘986 
sindap o1ejUugQ | op nealreg np siquisw 
jso Iasely ‘W ‘Sudan? IUSIIATUL) | 

ap NOIp ap 9ynoej e] op gwg|diq 
‘preesilW plaeq Jueuisou09 otugidns 
MOD | 8p loAual Np gdnd90 JusUTaTesa 
1S9$ |] SVINT 9 “Y 19 LOUUOD,C 9" 
“WIWYVT ‘9 “Yy yUOp ‘sa}ue}IOduII sa 
-sneo Sasnaiquiou ap suep 991}sN{ P|] ap 
d1Q}SIUIUW 9] 9JUaSgIdal & 19} e1J 1IBqOY 
‘T66I sIndap epeuey np surgidns 

INO‘) P| JURASP J]JOUTUILID a1gNeUI Ua 
sjadde sap Inajeu 
-UOp1009 ap ann Y¥ 
jeugd 

}IO1p Np uoNIa5 
‘Te19U93 }BIOAY 
dave 
LYadOu 


‘aisojouoAsd ua 

jegIneyesoeq UN JUsUIITe3a 

JUANIP SPIGOL, ww ‘Png np enbuyy 
Ud IAN ‘BUJPUIUILIO Be] ap s}Inpoid ap 
12 saUOJ YOO NK xneOIaWIUIOD ayoed 
ap SHOIp ap ‘UONIpeNnxd p a1gneUul 
Ud Sasneod sap k ‘sastidal SasIdAIp kB 
‘Q9SSII9IUT 1S9,S SPIQOT, whl ‘epeueD 
np surgidns mozy Pe] JuRASp sastidai 
sonbyjanb e gprejd juedy ‘[euoIsel 


epeueo sorsnl{ 


In9}DelIp Np neaing ne sue xnap ap 
uonejoajye aun JUBUIUIAN—aI 1a}da00R pp 
yueAR [PUA }OIP Ud JIVIITeD BS 9]N0} 
assed & SPIQOL sw ‘TIAIO o8NT] np 
UOT]9IS PB] B SIOU xIS sas sed a}dw109 ou 
uO] IS ‘O86 Ua onbruue}Ig-aIquiojo7 
PB] 9P PUSIBATUL) | 9p WOIp ap g}[NoeF 

R] B SapNja sas ap uy ve] sindap sonjsn{ P| 
9p d19SIUTU Ne a]eAe. seIqoy [AIaYyD 
J2ANOIUeA, 

ap [euorse.1 

neaing ‘jeuagd 

}101p np uoTNIa¢g 
‘aje1gugs 3}BI0AV 
SVIHOL 
TAWHHO 


‘Teugad j1lo1p np 

IUIOJOI OP J[PUONLUII}UI 9}9I90S ke] ap 
In9}aIIp Issne }sa [J ‘afeuad sonsnfl ej ap 
saqesuodsal xneli0}1119} Jo xneloulAoid 
‘xnelgpej SaITeEUUOTJOUOJ s}ney sap 
UONPUIPIOOD ap 9}IWIOD 9] JUSUTaTJaN}0e 
apIseid |] ‘epeue’) ne sIo] sap UOTeSTULIOJ 
-I1UN | Ins ddDUaIIJUOD ke] ap JUapIseid 
uatour | 3Sa Ag]SOy “J ‘8861 Ua dUTAL P| 
ap [IOSUOD 9UIWION “Z86T Ua BoNsN{ P| 

ap d1g]SIUTW Ne gyoeJap 9}9 & OLIEJUQ | 
ap jurof[pe mamooid uaroue J ‘emeygO,P 
ISIBATUL) | 9p }OIp Usa ja sonbnijod 
SddUdINS Ud 9WIO|dIq ‘JeUTUTIO Ne suon 
-PUUIPPUOD ap UsUIeXa Pp SapueUap sap 
uonenyeag | ap anb tsure ‘s}usosajope 
sa] Inod 9orjsnf ve] Jo sured ev] ap uON 
-BUIUWIa}9p PB] ‘euad op ap ainpgoo1d 
RP] 9 Teuad }OIp aj JUeUIBDUOD sanbrIjod 
ap IAN Usd VSIUW PJ ap }9 UONLIOGR]I | 
ap ‘uoneoyrueyld ey ap aqesuodsal jsa 
Agjsow preyory ‘olreyneunuuod so1sn{ 
ap ja jeuad orp ap s1gnew us snbnijod 
PR] ap UOTIaIIG PR] ap Joud ap ayyenb ug 
jeusd 

WOIp ap 3191 eur 

ua anbirijod ey] ap 
uonsas ‘urof[pe 

9.1) STUTUI-SnOS 


"WO ‘ATTSOW 
‘OD GUVHOla 


SOHCSEHSHSHHSSESSSHRFOSSHSOSCEHETS 


adipys arreyye | & 
99)00jJe anbiprini adimba;] 


CoN I [OA 


6 | epeuro sonsnl{ 


‘ayjanxas a}IAOR oun 
B JUBUIAJUBSUOD Np a3e | ap UaUTexa UN 
JUDUUUWIP}OU ‘91OQP]a 3.19,p UTP) Ud }Sa 
sjuPjud sa] Inod saZ1e] snjd uonse}01d 
ap sainsaul ap afquiasua one UN Nb 
}URIE]Iap Ud JNJIUOD AgTsSOY “A 
‘anbisojouyoe} 912 | 
e ajtuaan{ arydeisoui0d P| ap ayeqoys 
ainjeu P| ap nus} a}dwi09 ‘adoinq | 
ap [lasuoy 9a] 10 8-H np sked sane so] 
JAAR JUIUIITeS9 BIOQR][OD Bpeury J] 
‘SOULIOJAI S9] INS a]TeAey nb a1a}sTuT 
np 9}e90ae ‘Slasuy aon] UOTIS 
« ‘goedsaraqAo ne 
jeued orp np uoneorydde | e yuenb 
Sa]NOp SI] SNO} JUOIBUTUT]S 9 JaUIW1I9 
apo) np sajjanjoe suontsodsip sa] 
JUOIIBIPTS SOT] » : IJUBAINS UOSR] P| 
ap SOULIOJaI Sa] auINSaI ‘Teuad }IOIp ap 
aianeu ua anbriyod ey] ap asieyo jutofpe 
arsturu-snos ‘Aajsojy preyony 
‘syuryjua sap 
juejuaseidar anbrydeisoui0d 
[alia}yeW ap UONN|INsIp ap no 
uorssassod ap sajqednoo sagano.y 
sauuosied ap outed ey ap 
UONPUIWII9}9p P| ap JUaWIOU Ne 
UOISIAIadNs ap SUOT}IPUOD Sap 
}9 $9098 p UONe WUT] aun ‘orqnd 
dIp10 J Jajqno1 sed au ap jueul 
-98e3U9 | JUIWIOD SsoURPUUOp1O 
sap oipuaid jrermod uo 
‘g{duuexe Teg ‘s}uRJUS p sIMassaise 
Sd] JUDUUOTRI9UIS JURSIA 
UO1)NIP19jULp SsaUBUUOP.O Sap 
syuejua Sap Jue}o0]dxo saydeis 
-ouiod xne 1anbrjddy e 
‘s1n9}eUIPIO 
Sd] 19 SPIDUID So] BUTUIOD 
‘sjuejua sap juR}UasaIdal 
anbrydeisouiod jatia}eul np 
aimpoid imod sasijyn sjroredde 
sa] Janbstyuos ap 110anod 9] afeuad 
aonsnf{ ap suraysAs ne 1IaUU0G e 
‘JQUI9}U] Ins s]URJUA Sap JUP} 
-uasaidai anbrydessoui0d Jatia}yeul no} 
JIUTUT]I,P IOANO 9g] }9UII}U] SBDIAIVS ap 


JaIssoq 


SINASSIUIMOJ xne Ja Io] P| op UONeoTdde | 
ap sajqesuodsal xne IgUU0G e 
‘ane | e urew oun p 
assed nb Jati9}eul 9] 10}dutexo ke IsuTe 
}UepUd} ‘sauUOsied ap siquioU pues 
un e aqryoid jalia}ewl ap UONNQLsIp 
e] JUaUTaNbIUN JUe}9 BUTUIOD UOISNyIp 
PR] aja1d19} UI UO xNeUNI) Soy ‘saguue 
SdIQIUIIP $9D “JOUII]UT,pP steiq 9] ted 
sauuosied ap aiquiou pueis un e no ane 
aun e auuosied aun _p [alia}ew [lored ap 
}1aJSULI) J] JOS—UOISsTUIsUe.) 9p UONOU 
eB] JueNjoUI A Ua s}UPJUA Sap JURJUaSaIdaI 
anbrydeiz0u10d Jaliayeu ap UOISNyIp P| ap 
uonoe Ur | 9p UONIUTOp P| IoYfLe]D e 
‘JaL19]VUI 99 ap VATIOR UOTJOWIOI P| 
sed j1ej OU [IS JUIGUI ‘SA}IS S[o} Bp B SUATT 
sap onbipul no sjuejua sap juejuaseidal 
anbrydeisouiod jati9}ewW Np JaUII}U] 
ays un Ins oyoyye anbuoomb uonoesyut 


9]}99 ap afqednood jIeIpual ag ‘sgo0R | B 
IANLIAI UONOCYUL | ap S1aAUA J IeIas Inb a9 
‘sjueyua sap jue}Ueseidar onbrydeisou10d 

[elL19}eW Np JouAIjJU] ANs JasnyyIp ap 

yey 9] nod uonovsyur oun Ja noly e 


e003 a0nsn{epeueo MMM 


‘Juaprooe ed 

yuaAte A mb xneo uou ja ‘ayrugant 

arydeiso0uiod ap says Sap JUA}ISIA 

uaUTaIaqi[ap jo JUBUIUATOS ‘Nb xnvo 

JIRIASIA $Qd9P | B IANPIAI UONIeUL] 

‘ausI] Ud Ia}[NSUOD JJ Vp jo IapsooR 

Ap 190yn{d JuessIstoyp ‘Janiiqey suas ne 

« Japassod » a] nod JUeUTWILIOUT [aLa}eUl 

9] Jasieyogya} sed ou e soURpUsI) JUO 

sattydoped saj ‘uanbesuod red ‘std a.ng,p 

I9}IA9 INO ‘SIna}euIp1o sap inp osnbstp 

3] Ins 9yx90}s anbrydeiso0UIoOd [at1a}eW I 

anb Ja[qio au Be adURpUd} }UO UOTSsassod 

Iod sayinsinod sgJ ‘ayjanjoe ainey,] ¥ 

‘JQUII}U] INS Jati9}eur [lored & $gd9B,] 

aguuaidwiod ajja,nb mod s}ueyus sap 

juejUaseidai onbrydeisouiod jalia}eul ap 
uorssassod ap UONTUYap P| ITsIeyy e 

‘soroid 

sap Jaanol) nod sadnoi81aqA9 sa] 

19 suINIOJAagAD say JUSTUUTe.INOD 

jua}uenbay sajrtydoped 

sa] ‘anbryderso0u10d 

[eliayew Np aimpoid 

stiduroo A—o][anxes UOTOeAJUI 

dUN 31}J9UIWUOD ap jnq a] suep 

juejua UN daAe IanbruNUTUIOD 

ap onbuooinb e yWeIIps9a} Ul 

mnb alma] ap UoNoe UI 
Q]JPANOU 9UN IBVID 

: SAULIOJ91 S90 ap 

sjueyyies syurod say oro, ‘anbrs 

-O[OUYII} 319 9}1990 US sTanxas 

sInayepaid say a1u0d sounol 

sa] 1a89}01d e JURaNqINUOD 

mb sauiojal ap atias oun 

a}uasaid e ‘uRTa TOW ouUYy 
‘aonsn{ P| ap ISTUTUI BT 

‘IIBC9I JOP JUDUIIUIBANOS 9] 

ayjanbr] e sdeUaUI ayJaeI aun 

ajuasaidal GoM 8pIM PLIOM 

3] Ins sa}10]dxa JuaTOs s}URyUa 

sa] aonb anbst gj ‘stoja}no} ‘my panofny 

‘s}ustUaTNGeq siatutaid sas eB }1e}9 UA 

JOUII}U] ‘E66 Us aptuganf{ stydeis0u10d 

RT INS JaUIW19 apoD Np suontsodsip 
sap uondopr | ap Juewiow n 


a0dedsaiaqgAd 3] nod sagsodoid 
SJURJUa Sap UOT}99}01d ap SaInsaUl SaTJaANON 


[IO P| ap JUSUIASSIsIeY 


CoN LI '19A 


eo'o8 aonsnf{'epeuea MMM 


« ‘aJIeYD P] ap [eyne J Ins syuRyus $9} 
Jaylioes sed stetaap ou nj ‘ueuURey » 
: yp e In] Mb ‘uostpy ‘sue OT op Ty 
es anb aijne ayjnu red ‘sag}10 JUaUIWep 
-U0qe JUSTRAR SeIPaUI Sa] anb ‘sayored 
saidoid sas ap 9}119A P| Joyaddes na 
1S9$ a]]Jo ‘eMeIGO B ‘atgIdns InOD ke] Vp 
saouaIpne sa] sgide uOsTeUr P| B INO}AI 
UOS Y ‘SIAR AUIQUI NP Sd SPIGO] sw 
« ‘aq]0UIdI Ua 
snou .nod sdura} ap ned un_p ulosaq 
Na SUOAR SNON » ‘guUTeIVUA B aT[a,nb 
jusuasInda | ap ja 9a}Osns ke aT[a,nb 
atioydnea | op ‘veinje e ajja, nb uonue}e | 
ap ana ap jurod np aje}ueuINUOU asneo 
oun _p 18 }sa‘s [nb arepoap ainx ‘WW 
‘Juenug}xa 9j9 & a[tuaAnf[ stydeis0uI0d 
PR] ANs IO] &[ aIpusjap Inod 1;dw1o090e 
JUBSIBAVTNO JUBANOS jd VSUa}UI 
[leak] a] ‘QSUUOINOD 9}9 JUBWIaTeUYy 
B [I ]UOP Sad9Ns J] INO} sIBTe/| 
(‘JUBAINS apOTVAe J ILO) “SaT[anxas sa}AIe 
xne JUdUIa}UISUOD Np 38k | sp UaUIeXa 
UN jd ‘JAUII}UL | JURSIA JaUIW1II apoyD np 
suonisodsip sajyjaanou ap yuop ‘sainsaul ap 
alias aun duOp aiedaid |] ‘se1sojouyse} 
sa]JaAnou sap ‘yUsuTUTe}OU ‘NU 9}dWI09 
‘uone}0]dxa | 91)U09 s}uPJUA Sa] 1989}01d 
ap epeue’) np g}0edeo P| JaIOTjaurTe 
yrermod uo | anb }1ej} np Juatasuod 
lap Isa a1QISIUTN 9] ‘STOJaInoL, 
‘aIpnoseal eipney [nb saua;qoid 
xnedANOU ap JUOIa}IOSNs suOoT}daoxa 
Sd][PBANOU xnap S9gJ IS JOUIULIaJap ap ue 
stow sureyooid sap sinoo ne saoutAoid 
sap sgidne suone}{nsuoos seine p 
BIPUOT} Jd UOISIOVP PJ Vp S}ajja so] 
JUDULITJON}IIL II[IIAINS J19}SIUIP[ OT 
« ‘UOISSAIdxa_p a}1aq]] PT k 9DUeJIOdUII p 
dnooneagq api0oor inb 9}9190s aun 
suep aiqiinba ajsnf un y1]qQeIe ‘suas sap 
yzednyjd ey ap xno xne ‘nb afqeuuoste1 
sturo1duwi09 uN ke SgAtIe JUOS sasnl 
SdT “SIAR 199 ap JUOS IDI suas ap dnoo 
-neaq ja » Aa|soy ‘W up ‘« sjqenbreure1 
[eae] UN je B NOD ke] ‘TOW B yURNA) » 
‘alyjionsoe 
udIq JUBUIETe19Us 9}9 B AUGIdNsS NOD 
PR] ap UOISIOap PJ ‘BdISsN{ e] ap a19}STUTU 
ne_nb tsure epeuey) ne jnojVleg 
« ‘OWIBYD P] 
ap Jayne | Ins s}uejus sou IaylIoes sed 
SUOA@P 2U SNOU ‘SIAR UOUI Y ‘19-INJao Ins 
ay10dura J s}uUeJUS SOU ap }919}UT,] ‘SPIQOL, 
ow o1e[Dap B ‘UOISSeIdxa_p 9}19qI]] PB] & 


IaIssoq 


JaUUOTIN}NSuUOD }OIp uN jUO saTtydopad 
sa] IS » [(WoNONpelL] : 727A puv aqo]yH 
a] suep ally 9] WeAnod uo surui07D 
‘666 9p suTIOIN | 
e ‘Neaing UOS INS VALIIe }1e}9 IaIssOp 
aj onbsioy W4adsa J & anuUaA }1e}9 IN] IND 
d[NULIOJ 9UN JUSTeUSIdal UTeWIapUs] 
np sasej1odai sa] sno} Guawiar1atyNd 
-ed snjq *xneyUue}u0s np edinba | 
B a]LIPIWIUTT UOTORJsHes uN 9j10dde 
]UO SPIP9UI Sap SaTquioAryj sasej10da1 
sa] anb arepoep ang ‘WW ‘etueidns mop 
R] 8p UOISIOap PR] a1WTeEUUOD Inod sauUe 
aijne aun aipuaye }eyT]eJ [IS sua 


SHU TAVYOAVA SNOLLOVAY SAd 


*« Jaatie A nod 1auted 
nye} & [I » ‘aynA ‘Wh sutidxa | aurw109 
sTeul ‘U0q JNJ }e}NsSaI aT ‘SayNUIU 
GI Jassedap yeanod au ‘sasnf{ sap 
suonsonb sap 3}dur09 }ueU9} Ua ‘nb 
19 MOD eT & Ja}UasSeId JUATETTe sjtnb 
gsodxa | oirejied be 19 WIN}ORJ Np 31x} 
9] Iod e sayqeUTUII}UI SaaIIOS Sap 
Jassed jo sanbruoydgya} saouarlgyuos 
ap siquiou pueis snjd un e radionszed 
‘s91n}09] ap sny{d ate} Np UO VINX “Py 39 
SPIQOL ow] ‘UOMUIIOJUT Ing] op szyTenb 
e] 10 gyQUeNb e] a1O1N0e Nog 
« ‘BIOS [I Ina][Iau 
‘puojoidde ustwiexe un e }Inpoid uos 
jauINos UO snqd jo ‘aUTgUI a1O}STUTPY Ne 
anbniio ey e JauUINOS as UO sn{d ‘ouDG 
‘JueUdAI}UT Jonb 9}10duIT U 91}U09 U0 
-Isod es aipuajap be j91d arg INI I] » 
‘9snasPe]UPAR 
sinof{no} }sa saytun syorewiap sun nb 
alejoep ‘jedde | ap vainp Pe] }Juepued 
[levi] ap a8r1eY9 e] IWUa}U0D ap uye 
suas xnap Sd] SUBP UOTBULIOJUI,pP 
xn] 9] Jon]y e spre e nb ‘aje1q 
“UONIpe.NXa | INs sUUBIPeUed IOT P| ap 
IUIOJOI LT BUTUOD Sanbise}eNs soAn 
-RIIUI Sap 9UIINUOD IND 99 Ua jad Nay e 
SOU SI] INS IO] BP] ap s]JauUUOTNIsuod 
UOT}L}S9}UOD PJ ap SIO] ‘UaTUTWUe}OU 
‘SRO J] 919 B [9} ‘WUaUWIaIT[NBeI Ua} 
-[NSUOD as SIn9}d—as xnap seq ‘adinba,p 
[reaver] neaAnou 90 ap jueddey snyid 9] 
a]dutexa | anjysuos aduvys orleyye | 1S 
« ‘QULI9} 8UG] Be sanbisayens suonsenb seaj 
IMs ItOAv JUSTeIINOd sanbiptinf sjlasuoo 
sa] anb suorssnojadai say 19 JUaTINOS 
ayja,nb anbryyjod ey] ‘107 e] a1puerduroo 
ap uye ‘anbniyod ke] e sat] sanbiprn{ 


epeueod vorsnl | 9g 


SIAR SOP SUOISSTUINO] Ine] snou anb 
90 8 JUapUa}e s aieroIpnf sd109 a] Ja 
XNPI]UIO SOUISTURBIO SI] ‘S}UDT[D SON 
‘JUJUTUIaI1 VANOIdde 9j9 eB [anbey] 
‘a1a}SIul, Np jeuusnburnb anbrisajens 
ueyd np go ynoefqo un simoqie,.p 
anjysuoo « anbniyod ey 3a sanbrprin{ 
SOHATIOV S9] 91JUI SUA] Sap JUIUIIIIOJ 
-Ual » aT ‘ajqesuadsIpul }sa aya ‘UaIq 
Juauatnas sed jsau sanbiprimf sayanoe 
sap mnjso ja sanbnijod sap maj9ag 
3] 9QUS UONRIOQe][OO PY Jey u_ » 
‘919} SIU 
np ules ne gusel e Inb uoNeIgdood ap 
yuidsa | & Jo QUIEYOR [PARI] Ne }e]NsSaI 
90 anqiye Jaye1j ‘W ‘eanus}UIeU UOIS 
-sassod ap UonNeYUL | IIOA ap xnamnoay{ 


XNAIOddd SNATT SAG 


*« afqeqoid snjd aj a8nf 
suoIAe snou anb mad }sa_9 » ‘aT[a-}Ip 
‘Jaye U_ “o1aISTUTP Np saTeuUUOTIIUOJ 
sa] Jed sasesiausa SOlreugos Sap a1quioU 
ne }1e}9 ‘suONdaoxe sayJaAnou xnep 
say stiduioo A ‘jadde 399 ap }e)[NsaI 9] 
‘g1g}sTuIu Np yeued jIOIp ap siayeU UA 
anbrijod e] ap uonNdas P| e anbrprin{ 
d1g]]Iasuod ‘siasuUY BION] UOTaS 
‘JIsnjoxe jauuosied asesn 
uos 8 gsnooe | ted nuajgp 310s [I,nb ja 
SOOT] Sayfanxas sa}tANoe p sed ajuasaid 
au [I.nb namod ‘ainsy [I janbay suep 
no gsnoor | red 9919 JaNSIA JUSIAINSIB 
-31Ud JNO} ap UOTssassod ke] suUIaDUOD 
sUIaIxXNap PT ‘Jisnjoxe jauuosied 
asesn uos e gsnoor | red JUatenbriun 
snuajgp }2 $99Jd o][aNnsiA UOeUaseIda1 
9]N0} ap NO 1199 NO} ap UoTssassod P| 
B We & alaIueid eT ‘suoldaoxea sane 
xnap ginole e ‘ulfyoe To AgpioAeg 
sul ‘JOYS us a8nl 9] Ted vastIIp 
‘Moy P| ap sasnf{ sap sy1ofew su) 
‘sayqeyea sanbyyQuaros No sayeorIpeul 
‘sanbiso8eped ‘sanbysijie suosiel sap 
mod aynsnf{ as no « oqnd uarg » a] asia 
UOISsassod 3}]99 Is JneS ‘s]}UPJUS Sap DBA 
SOPOT] SATTONXs S9}ANIe Sep JURSTU 
-0991d $}1199,p Issne STeUI S}URJUa sap 
yuejuasaidai anbrydeisoui0d Jatia}eul 
ap uorssassod be] JUSUIaTNES UOU JIP1o}UI 
xneunqiy} say red anuajureur 939 eB nb 
aqtugant{ atydeisouiod P|] Ans 10] eT 
‘a1lI Wed uN daAe 
Aa{soW “W arepeap ‘« sa8ejnos san 919 
suoae snou anb alip snoa xnad af » 


CoN I [OA 


2 | epeuro sonsnl 


« ‘TeyIde9 Jo JURSSoId 

ynoefqo un yimsinod s}urjua sap 

ajjenxes uoneoldxoa | Janbipeisgsp jue} 

-Ud} Ud 9391908 Be] anb s}uPyUa Soy Ue} 

a8a}01d nb uontsodsip aynoy ‘s}uesua 

sap uoNse}01d PJ [eqoy]s Juoel[qo 

Inod }reae JUBA] Ie 9] ‘S}URJUS sap 

juejuaseidai onbrydeiso0us0d [ati9g}eul 
ap uorssassod Py] JURATIOSOId Ug » 

« ‘S]JUPJUS Sap 9}1]e39 | & HOIp 9] 

19 JUUBIP PR] JUSIOTA ‘Tos Ua ‘saTfanbsoey] 

‘sanbrydeisoui0d suonejueseaidal sap 

90U9)SIX9 | 8p Bnodap Ja UONN|LYSIp 

ap onbsii 1no} ap No UOTINGL}sIp P| 

ap JuawIUTepusdeapuT ajsixe aorpnfaid 

a) » IMOD P] aTepap & ‘« 919INOS PT B39 

sjurjue xne sorpnfeid jusurenbesuLyul 
ajiod ajrugan{ atydeisouiod ev7 » 

“UOISSIIdXa P 91IqQI] BP] JUDUIBATSSaOXa 

sed }UIdI}SaI OU [I ‘o[quiasua | suep ‘anb 

gored ‘uonoeiyUI oun 8njNsuUod s}uRJUS 

sop juejUasaidai onbrydeis0ui0d 

[al19}eUl ap UOTSsassod P| 

janboa] uOTas ‘auld apoy Np (F)T'E9T 

oydeiseied np aityeuuoNnysuos 

e] Nus}urIeuw e epeuey np surgidns 

NOD Pk] ‘AauUe 9199 ap JatAUPl 97 JT 


« “gOURAR Pp sdnod 
bulo 110A reyyeyJ [L: Soayos p anszed 
dUN JIUIWIOD }1e}9, ‘SUOSTRUIqUIOD 


JaIssoq 


ap jo suoneinulied ap atigs gun 

OAgiId Np & s1a}SIUTJ VT » ‘BINA “WW 

ayeusis ‘« 10-xneo ILIANOO jIeIINOd 

IO] O[][J2ANOU JUN JUIUIUWIOD IIOA ap 

raXessa JuaTeAap SII ‘Sdui9} UG Ud Ja 

‘sjutod sjanb ins 1a8estAud ja suolipied 
snou aonb saumnsaid juereAgp SI] » 

‘ajeuad sonsnl op auta}sAs 9] 

suep IaUUOTINUO}J JIeIIMOd o]jJanjUusAs 

IO] UN JUOP UOSe}J eT Ins sonbyeid 

ana ap sjurod sap 9310dde juU0 Ang] 

mnb ‘araqstury np enbryod adinba J 

9 xNeIOUTAOId SaITeUUOT}DUO}J Sap 9}]Ns 
-U09 U0 SII ‘feAeI} 9d ap sINOd Ny 

‘JUST Ieg 

np uowexo | & JUaWIapIdes astumnos 

a9 Welmod ajenbey] aj10d uit u 

}UOp SdAneyIsisg] suoNndo /p atias oun 

Jaspal & JUSTeIIeyye S SaITeUUOTINUOJ 

sap ‘aIeyD ey] Jed sainsse uorssaidxa p 

a1aql] op oyUeIes P| ap valMsn{ul 

UOTLIOIA 9UN }IeN}SUOD s}UPJUa sap 

juejUsseidei onbrydeisouiod Jatia}eul 

ap uOIssassod P|] ANs 10] eT onb jrer9uTUI 
-Ig}9p aulgidns Moy PR] NO seo ny 

‘ajqesuadull | ins }reyoued 

as ‘anbniyod ey ap va81eyo sonsn{ e] ap 

a1a}sturu np adinba oun ‘auwojne | ap 
19 9}9,] 9p sinood ne ‘sdur1a}-anUuq 

‘« afqissod np ainsow P| 33nN0} 

suep uorssassod ap uote YUL] IU} 

-UTPUI & ASIA SUOAR SNoOU » ‘Aa|SO| “WW 


eo'03 s0rsn{["epeued MMM 


anole ‘ajruaanf stydeiz0ui0d 
PR] ANs 10] P| 9p aWFEUUONNINSuUOdD Pe] Ns 
Jaououold as e aajadde 9} & ourgidns 
mo7) e] anbsio] ‘tonbinod eyo, 
‘anbisseyo o1at[y e] red snpusa 
3119,p nol] ne uNsepuel oye. uN_p 
19[qo J o1Tej & JUAPUD} S}ULJU Sap ]UR} 
-uasgidai sanbrydeisour0d s}usumMoo0p 
Sa] ed ‘UOTNGLAsIp Ja aJUaA No e A [I.Nb 
Jaanoid ap jo uoNtsinbied ap yepueul 
UN I1U9}qO,p d]IOYJIp JUBWIOUIeI}Xa 
}so [I ‘aw1Id Un sed an}I}suOd aU UOISsas 
-sod rj ts ‘anb anbrjdxa Aajsoypy “I 
‘ajtugant[ arydessoui0d Pe] ap 
gyoIeU 9] JUa}UNSTUTTe IND sazLATIe Say 
$9]N0} JOSTTPUTUITIO & JURSIA 9}QTduUIOD 
9189}e.S 9UN_P dIped a] SUPP JIRATIO 
-SUI_S dINSIUI 9}}9D “E66 US s}URJUS 
sap juejuaseidal sonbrydeis0u10d 
syuasuINoop ap uolssassod PJ asijeu 
-TWIIIO & JUST Ie 9] stew ‘ayesaTI sed 
}so,U sue g{ ap snjd ap sa}npe sap jue} 
-uasgidai anbrydeisoui0d no auaosqo 
Jol1ayeul op Uorssassod a] duis ey 
« ‘UIOS9G SUOLAR SNOU JUOP UONeULIOJUL | 
JUsWepideil IayIuisse & Sapre }UO snou 
S]I » ‘O[NA ‘WW aeusis ‘« aUUaTpPeUe IO] 
e] ap UOTeIOGRIa,| ap UOIsUaYysiduIOD 
Ind] Vp }9 WUBANOS INV] ap 9109 STeUL 
‘gqtugan{ arydeisoui0d ey anUuod ayn] 
ap XNeUONPLUII}UI $}10JJa sap jo sAed 
sone p sajqereduiood sIo] sap sours 


CoN IISA 


e003 s0nsnf{-epeuea MMM 


-STeUUOD INI] 9p UOsTeI Us JUBUATNIS 
uou ‘wunjoRj Np uoNeIedaid Pe] ap 
SIO] SoyyNn snjd sap 9}9 & snou senby 
-1[0d ua s}1adxa sap siInoduod aT » 
‘NOD PT & Ia}Uasa1d 
B JURDUTeAUOD Ja JUDUTIIad sased 
OF 9p }JUBUINIOp UN suep JasuapUOd ja 
Jaqiosqe ‘ally nyyey e [L.nb sjyqns snjd 
sJaUUOTNINSUOD s}UdUINSIe say anb 
IUIQUI ap ‘SaTeUONeUII}UI Jo soTeUOT}eU 
S90INOS ap s}UsUINIOp ap ayessojoo 
ainuenb Pe] Jastfeuonel ap stud e 
PI9D “BMe}NC,P senbryI[0d ua s}1adxo say] 
Ins saAndde juautas1e] JUOS 9s VINX “I 
j9 seIqo], swyy ‘atugidns Ino e] ap 
winjoRj ne JUSTeT]IeAeT) syLNb Juepusg 
‘arreyye 93399 Ins 
UOISSNOSIp snsU_O] aUN sURp sese3uUa 
JUsTe}9 UTI TO| VUUY VdT}SN{ PT 
aP JIJSTUTUW BP] PUIQUI Jd JIJSTUTUI-snos 
3] ‘SINneplogp sey ‘s}uepreyd s}eooae soy 
‘UoUeTIeg NP IUTT[OD BT Ins saiAsaz 
sa] nod jreredaid as ajejideo Pe] ap 
9]SdI 8] NO JUBWIOU ne ‘Ue | ap INOo{ np 
a][I9A P| ap Ipru-saide | surg] ‘sgTesgUul 
SJOWIUUIOS Sap JUTONL & J9I9JUT,] We} oq 
“SIOJ ap 
auleznop oun _p snjd stueUwtal 939 }eAR [I 
‘uy e] Y ‘JUeWaeutIOU IYyNs stoy aun Nb 
sioye ‘sastidai simatsnyid e a1a}stulp, np 
XN91}U9}UOD Np 9}TUI0D gj Jed gururexa 
919 & UINJNR] QJ ‘IsuTY ‘JUsp9deid sues 
dIQIUPU 9UN_p $}1O}Ja sing] ansn{uod 
uo ‘sanbryog Je sanbiprinf{ sayAnoy 
10s ‘a19]STUTJ] NP 9}ANIE |p sina}9as 
xnedroutid xnap say ‘aouenbgsuoos uq 


TIANNOLLdIOXA 
AdINOI.d TIVAVUL NN 


« ‘epeuey np sulgidns moy ey] Jed sayjau 
-uUoTNINsuosUI saasnl JUSTIOS SUOTIRIJUL 
$90 sayno} anb j1e}9 Jesup aT » ‘Issne 
JUSIOS JJ ‘Jal19}eU [9] ap UONNISsIp PL] 
2 9]JUDA P] VUTUIOD ‘saaei3 snd a1090Ua 
SUOTNOLIJUI SaIINe /p ‘a]JauUUOTNIYsuOooUI 
a98nl 1119 sjURJUA Sap JURJUaSaIdaI 


SRSSSHHHHHHOHSSHHSSSSSHSSFSFSSSSSHSSHSHHHSHHHEHHSHHSHHHSHHHHSSHSSHSHKSESHEHSHSHSHHHHTHSTERBSSSHSHSHSSHSEHSHOHSHSESHVSSSSSSOSCHOHHHEE Ge@eeeee 


anbrydeizouiod [at19}eUl ap UOIS 
-sassod ap uonoeyyury is ‘anb yreusre19 
uQ ‘9}Ue} 10d UI JUBWIaTjauUONdadxa 
asneo 9}}90 Npual e s}uPyUa xne gsned 
soipnf(aid ap anbsti a] anb arepaap 
Jaye1J ‘WW ‘saouanbgsuood saaeis ap IIOAe 
nad Io] 9]nNo} ap UOTe;NuUR | anb sioTy 
"SOATILISIS9] SUOTIOI}01d SaUTe}I99 JOR] 
Ud ITUIJUTCU B }IRSIA JIAlQO | ‘aiTeye 
9}}99 suep o[e1apej UOTIORAI BP] FUUOP 
-1009 & Inb 9o1}sn{ e] ap o1a}sTUTU Np 
[e19Uas JeIOAR | ‘“19}eLJ JAVQOY UOTIS 
‘epeue’y np 
aulgidns inoy Pe] sajedde 9}a alInsua 
e uonsenb ey ‘anbruuezig-arquiojo) 
e| ap jadde p mod ey] sed onuajureur 919 
B UOISIO9P 99394) °S9J19qG1] Ja S]101p sap 
IUUAIPVUD) aJAVYD &] ap (q)zZ vauUTTe,| 9p 
SoU19} xne o1UeIes UOIssaidxa,p 9110q]] 
R] ap d]JaUUOTNIYsuUOoUI UONeIOIA uN 
}IeN}SuOd sj}URJUA sap jURUVSeIdaI 
anbrydeisouiod [at19}eUl ap UOIS 
-sassod be] }URSIPI9}UT IO] e] nb JuRasnl 
‘suoljesnoor sa] 9j0for e anbruuejlig 
-a1QuIo[OD P| ap asnf un “666 UY 
‘SIISSDID YULY PIPPLY Sog[NjHU!l 
JUSTe}9 SAITO}SIY Say ‘OOTeg UTeS Op 
auiAuopnasd 9g] snos adieys ied saq1199 
[I-Wered « sa}UaTOIA JUBOUIEI] xa » 
Sd]JPANOU Sap BUIUIOD JDP 10 s{I.Nb 
90 ap UOTIII][OD 9UN ISIes JUBTIATe39 
yuo siarorjod sa] ‘sue ydas onb 0ae U 
JUSIE|[QUIaS SUTe}I90 JUOp snu suOdIe3 
ap serydeisojoyd ap sauteyd saj10q 
Sap IN] Zayo sANoI) yne Vorjod ey enb 
sgide aj911e 9}9 & adieys UIqoY UYO{ 
« ‘Sayqissod suols 
-N[9UOD ap 119s 9UN ke IISvaI Aap SUOSP} 
S8P IIOAVDUOD & Jd 9UTgIdNS NOD PI e 
aa8nl jIe1as asned PR] JUSUIUIOD ‘[IasuoOd 
-Je90AR | op atUsedUIOD Us “IaUIULIA}9p 
e SUOTYDIEYO snou ‘Jed a1yne.q » 
‘a[NX Jo seIqO], xne1gues 
S}BOOAR xne dI1a}sIUTP a] Ted 9310dde 
uatnos np jueyied ua ‘eued jIoIp ap 
alae ua anbiyYod ev] ap ajqesuodsa1 


epeueos vonsnl | 9 


yuro[pe oijsturul-snos ‘Aaysoyy preyory 
anbiydxo ‘« winjoRj np uONeIOgPRy]— | 
e suoldionied snou 41ed oun,q » 
‘sajayfered syuoy xnap Ins 9}ANOR p 
JU9IIO} UN ‘BdT}SN{ PT ap a1a}SsTUTUT 
ne ‘gyouapep Jajjo Ua WWeAe adivys 
jodde J ‘sasuajzut Issne yno} xneaey 
sap JUstaUR}UIWIOW anb Juateduio1 
-I9]UI,U aITeUg]]IW NeIANOU Np IgAIIIe | 
JURUBT[NOS sdYHIe, p xngj say] ‘ayeuoNeU 
gjejideo ey suep ‘sduia}-anuq 
« ‘aftuaant{ atydeizoui0d P| ap 
Wee] JaUuIu119 apoy np ajonze janb 
JapUeWap snou ap 9}¢9 & a}IeJ SUOAR 
snou anb asoyp aiartutaid ey ‘aureulop 
99 suep diaI[NoJIed asiadxe sunone 
QUOP SUOIAL U SNON » ‘anX ‘ areppap 
‘« yueAeIedne adivys aileyye | & sifreaen 
aijne | tU UN] TU SUOIAR U SNON » 
"9SIBAOIUOD IJaISsOp 
9] Joyuod NA 9139s sgide stow sion 
aulad e ja ‘eMe}GO & ‘ougidns Inoy P| 
JueAVp S}USUUINSIe Sing] 9}UaSeId OAR 
sgide aureulas oun — suing dIqqoy ap 
9}9j P| ap Inof “1atAuel Gz a] anb [oN 
91q9[90 JUSWIaTeULy JUO,U BUIQUI-IN] 19 
anga][oo kes ‘aN ‘J AIP ap ‘Wey UY 
‘Ue Np siney sun no IwWep ja JMUTU 
enbsnf siros say sno} ay]TeAes] SuUOAe 
SNON ‘d1911Ie9 PU ap asua}UT snd Pe] 
aporied ek] 919 JUBUIBUIE}I99 B RIAD » 
‘s}uejua sap Ja}10[dxa p gsnoor 
Jaanoour, ap sydeisouiod suinseid 
gj ‘adieys urgoy UYO{ ap aileyye | suep 
epeue’) np sulgidns inoy e] JUeAVp 
[elepej JUSWIOUIBANOS NP UOT}UAII}UI | 
seiqoy [Alay oaae aredaid e nb 
‘gmnA Uay atjaddei ‘« gsuasut 31e19,9 » 
‘ajtugant{ atydeigouiod Pe] ep ojueusndal 
uonsenb Pe] ap juej}en sanbipunt 
syusumnsop ap sased 000 z ap snd 
juste] Modgp onbruueiig-s1quiojo; 
PR] ap [eUOIsa1 NeaINg ne soNsn{ 
PE] ap d1g}SIUTW Np s}ed0Ae xnap ‘0007 
ue | op JUSTOUaAR | JUaUTaSNaAOf 
}re}gj eEpeuey np ajsai aj anb era | 


A 
az 


SOSHSHSSSESRESOHCEEHD 


raeg d[OdIN red 


apugan{ arydeigo0ui0d ve] 3.1309 adsn{ P| ap a1g)STUTU Np 9})N] eT 


SJULJUS SIP S}IOIP Sa] 1939} 01g 


IIISSOC] 


G | epeueo gonsnl 


‘"9SNI Ud SIIIAIAS Sa] 
}UassTUINO} Inb s}UaUIBUIBANOS Sap UTS 
ne juateja 1ojdula p saanoadsiad saynas 
sour ‘anbniyod 93399 ap souOUUR | JURAY 
‘a[QeIgpISUOD UOSP}J ap SaniI0e USUI 
-auTepnos jUOS as 1o]duIa p saatoeds 
-lad say » ‘UOISR990 9})99 B a}UaSaId 
}UIUTe39 11e}9 ‘[JeEH epooss_,p Wop op 
9}[NIPj BP] Re BQUUe BUWATXNaep ap apinos 
a]UPIpNja uN ‘UOSyOR{ JayTUUA{ « “IaNUA 
apuoU Np spie3-juPAR J & }1e}a VTJa,nb 
a]qeieyNos JUIBUII]I9} ‘B}IP9Ul JUSUITIO} 
anbniyod oun 9}dope j}reae » }oduIL| ap 
auUaIpPeUkD NOD eT anb jp ev ja JuaWaTs_I 
a] JURSUOUUe assaid ap adUaIaJUOD oUN 
e Ingjred-jney e suoydgya} sed adionsed 
eB ‘Issne IN] panos ‘UIsSUODSTM Np jadde_p 

Moy e] ap uMOoIg preyory o8nl aT 
"9]9100S PR] ap ‘UTeJ URSNS IIp e ‘Ole}UO 
ud SsIo.Q Jo onbruue}ig-siquiojoy us un 
‘epeury ne spinos s}eooae aiyenb anb 
jUatUaT[anjor AU [I — spinos xne }e90AP P 
uoIssajoid Pe] ap a}.10d ey eILIANO 
anbryyod a}j90 ‘xneunq!q) sane p red 
aaidopr jsa aja Ig “epeuey ne « s}uepud} 
-Ud[eW 19 SpINOS $}e90AR_,pP UOTeIGUES 
d][PANOU JUN 9]NO} ap JUBUIBUAR | 
aredaid » anbniyod ayjaanou PJ ‘ano | 

IP PUUSIPeULD 9191908 PB] UOTAS 
‘INOD PR] ap Sa[sai sap a}WIOD np saidne 
uonsanb Pe] JaAatnos ap jouroid as 
IOSUITS "J SIPUL JUIUA]8aI 9] INs SUOIS 
-SNOSIP SI] }9 $9ITO}ESO1I9}UI-31]UOD Sa] 
‘sajqeyegid sait0}e30119}UI,p Jo UONeOTU 
-NUIUIOD ap sainpgoo1d say auTUON ‘asnf 
np souasqe | Ud JUPU} as Sa}IATIOV Pp 
UOISIIO | B SIDIAIAS $990 ITUINOJ ap UO] 
-sanb sed }sa.U [J ‘aye10 UOTe}91d19}UT | 
9 $a}0U ap astid eR] AUTUIOD ‘SBdIAIAS 
ap SOULIOJ SANK p eIOIPN}o d1eISIBII 
9] ‘SqUUONUS JUsWENbYOeds 9}a 
jUaTe a][anjse8 UONeIe1d19}UT | 19 o8eNN 
-snos a] anb ualg ‘Ja sailessad9u JUOIIS 
SOOIAIVS ap aI9s ouN Nb WeuuOdaI 

JOduWIL,| ap aUUaTpeUeD MOD eT 
« ‘shed arj0u suep aonsnl 
P] B [e389 sgdoe UN_p JuassInol 19-saTjao 
anb anod [eae np spuow 9] suep 
soadeorpuey sauuosiead sap UOIsnpoUr | & 
sajaeysqo sa] tautiddns e sed jusajIsayuU 
xneunqLy sou anb [anuasse }s9a JI ‘anuoUl 
3] aSNed 9}}90 BUIWOD ‘suONIsOdsip ap 
a1ua3 99 Inof un }UOIpUsid epeuRyD ne 
XNeUNQLY say sno} anb s10dsa uog suoae 


SNON » ‘JequIOD a] JIaNUNUOD ap JowoId 
[I SIRJ ‘JolNoIed Us SPANOS S}BIOAR SI] 
}9 ‘[e19Uas Ud SpINos sg] Inod Juenbieul 

saisoid ap ja « airelorpnt 3110} 391A 
a]ue}10duILp » JodUIT,| ap aUUVTIpeUed 
INOD LT & JNPJAI JUaWII]Ba_I 9] ayTFenb 
‘S9IAQ] SO] Ins Issne jy] INb asus “| 
« ‘airessaogu sed }1e}9,U 90 anb steumnsa f 
no 9}91d19}UI UN,p SddIAJes xNe ILINOIII 
SUBS S]USI[D SAP BAP 9}9}-R-9}9) UI 
sanuooual sap na Te. { ‘Jey Ug ‘alTessad9U 
JUdUTaTNAS }1e}9,9 anbs1O] SBdIAIas $99 
aston ref anb sto19 af ‘suOISsIoap Sad kB 
juenb aoueyuos UO; aw sInatigdns soul 
anb 31} np ayyiqey JUsWeUTE|d ae /p 
uorssaiduit | te, anb 9310s ap ‘UOneJOSIp 

BUI B YSSIP] 1S9 PJIO NOL, ‘Jae sduia} ua 
93P1]1-SNOS Op SBDIAIaS ap SINBSsTUINOJ 

sap aonb tsure Quegyoe seo gj ‘sonsnf 

Ud SUOTIOR xNv NO UOTeULIOF eT & ‘SUOTU 

-ngi xne sai] xneAe) sap nod sjanjsa3 
$9}91d19}UI sap 1a8e8ue xnad af » ‘asneo 
ua sed }sa.U S}UaI][D Sap S}UdWIaUBIaSUaI 

Sap a}yeNUapyuod ey asnbs1o] JUawenbti 

-U01}09]9 [TeARI] UOS Vp aAed suUOG 
aun JanjOa}jJa,p JouLIed IM] a1a}STUTY 

np ules ne snbruodej9 Jal1IN09 

Np sIso[OUYII} 9}UaTI[9Ox—a | Jo ‘neaIng ap 
sjuawasueyp sojdnjnu sap Ty ne auoyd 
-9[9} 9p OIQWINU BUIOU BJ 9AIBSUOD PB II 
‘orjqnd 9] red sated efap JuOs SadIAlas So] 
juOp ‘epeuey [Jog 9p o}sIprepue}s oun p 
asitenua | ed sjadde sas 10A9001 op 

}9 ole} ap Joutsad ty] mb yetoads auoyd 

-9[9} UN TUINOJ & IM] VI1QISTUTP JT 
‘toydwia p a1geur ua gyinbe | 
ap ueyd 9] Ins Jotusep 30 ap uo nda 
9]UdT]J9Ox9 | ap NUD} 9}duI09 ‘1a}saI 
AP gplvap b [I ‘sonsn{ ke] ap ara}sTuTU 
Np so1Adas ne gua ang saide steyy 
‘sorreyye Sauu0g ap yedoj A [Nb yueUISa 
‘VIOIP I] SI9A 9UINO} }S9‘S ]I TaANOOUeA 
B UOTOUOJ 9}}99 }IeS19xa Nb InjVv0 ap 
uondaoxa | e ‘epeuey ne aaatid anbyneid 
Ud PINOS }eO0AR |p sed jeAe AU [I aUTUTOD 
ja astidausa oidoid es 19919 & WIeUa) 
[J (Ol7e1UQC | 9p JUaWIBUUOIIAU J ap 
a19)STUTU ne aiTejaspnq a}sAyeue dUTUIOD 
JARI] & J9 PME}, P aISIOATUL) J 
B au[IqejJduioo Ua ja Salleyye sap 
uoneNSIUTUIpe Us saug]dip sap nus}qo 
e IASUIIS “ ‘OlIe}]UG Ud ‘“eyeURY & AN 
‘sgo0id np nagid jnqggp 9a] yuRAR 
auleulas aun ‘aIquia}das ¢ 9] JUBWIaTs—aI 


e003 s0nsn{epeureo MMM 


un B Noe 1UO Ja SagoIOUIe JUOS 9S 
suoneoosau sap Joduil, | ap aUUaTpeUuRd 
mov Pe] red surowta} ap ajst] BP] ap UON 
-dasai ej saide nag ‘suIOWI9} ap aIsT] aun 
assaip JUO ‘Iayeg plaeq seadeorpuey 
sauuosiad sap s}loip sap 1ma}9e}01d 
a0adsal 3] ‘WROOAP UOS jd IASUIIS “I 
‘epeuey Np Spinos sap UOTRIIOSSY || 
ap jo SUdIPeURD S}JURPUD}UeTeW sap 
uOnRIDOSSY,| ap ‘AINO,| ap sUUBTpeURS 
919190S P|] ap UBTINOS Vg] D8Ay “TeUNGLD uN 
JUBASP BDUVIPNe ouN_p onud} ek] IUUOPIO 
ja JauUOsied np UOTepuUeUTUOSaI 9UN 
gjnuue UO SaIIessTUIUWIO0d sa] ‘auUOsied 
P] 8p S}IOIp sap dUUBTIPeURD UOTSSTUIUIOTD 
eB] JURAVp a}uTe]d 9}.10d a}mMsua 
B IASUTIS ‘I “INaAo] dura | ap adieyo Py e 
}UdTe}9 XNeIO] Sap $}N0d say anb 9}xa}a1d 
snos ‘asnjal & INO’ P] STRUT ‘S8dIAIOS 
sap JUsWasINOqUIaI a] JapueWIap 

In] nod MOD PJ & H1199 & VIA}STUT] FT 
‘JUP [NOI [INaInej Us sauUOsied xne xNeIO| 
Sas ap $gd0B | Jo} ]IOeJ Mod s}nNod so] 
QUINSSP J]J9 VUIWOD JNO} 88e.11)-snos ap 
SODIAIVS So] JaAed ‘In] UOTaS JIeIAVp MoD 
RY ‘oljqnd ne sdlAsas un ainsse aija,nb 
guuop }Ue}g ‘pinos yes0ae nb jue} ua 
QOIAIVS 99 TUINO}J sed te IN] aU NOD P| 
anb ajsn{ut }reuwit}sa Jasuuls “Jy ‘oyNUTUT 
dIQIUIAp P] & VOIAIVS ap INasstuMO} 

un Joyotuesp & Issnal b [Is JWI 
‘andy $ OOT ap ster soy taAed np e 
dO}SN{ P] ap J1g}SIUTUL 9] STeUT ‘Jagr sda} 
Ud 9BPI}]-SNOS ap VOIAIVS J] ITUINOJ 
mn] ap 9}da00r ev nb astideqjue oun 
9ANOI} B IBSUNIS “I ‘SoydIayoeI sanbyenb 
Hej WOAR seidy ‘anszed ao190 oun 
Iod Jae1 sduwia} ua a8ent-snos a] sed 
jresiioyne U }OdUIT, | ap aUUIaTPeUeD MOD Pe] 
d9APK NJIUOD Je.IQUOD gj aNnb voIed TUIMO}j 
sed j1e1as aU BOIAIas 9] anb WOAes HIRI 
e Inj astideqUua | ‘saooid 9] yURAe snofl 
xnap ‘stojaynoy, ‘Ina}eAlasqo p syyenb 
ua jIeystsse A nb ‘asus ‘I JURAIp 
sgooid a1jne uN_p UOTSed90 | & XnenjonAy 
stessa sap e apa00id e aja ja aaANndasear1 
S91] JUJUETRTVIUI 939 ve sanbrydess 

-OU9]S SBDIAIVS Vp astidaiUaT 
‘SINASTAY9} SB] SNO} Ins 9}.19}j0 uondo sun 
JURUD}JUTPU 9N}NSUOD 9 UOISIAYI9} PT B 
9SI[NN JUIWIUTeINOD }S9a |] “SUOTUNSI Sap 
e no sosnf{ Ua suOT{OR Sap k ‘sadUaIIJ 
-U09 Sap B Sa]URPUd}UV]RUI NO sapinos 
souuosied xne tuMoj ana nad jaa sdura} 


eo'03 a0Nsnf[-epeuea MMM 


Ud 398P.11-SNOS ap BOIAIVS aT] “INd}eUIPIO 
un_p uei99 | Ins [agi sduia} Ua 1N0} 
3] Byoyse 39 Wp isa nb 99 Jno} WIOsueN 
‘aydeis0u9}s IUIWIOD JULIO} JUDUII] 
-janjiqey 9j9 e Inb ‘aj}usutIadxe aydeis 
-0U9}s INsjonpe uN janbgy] red aotasas 
un }sa [991 sda} Us a8eI}N-sNos JT 
‘aIpus}uod Soy e [PUI Np Pv [Nb guuop jue} 
jeunqlL) 9] JURASp SasueYIE Sep NpUaI 
91duI09 9] IUINOJ mM] Inod sane soy 
Ins 9}dW09 sieul ‘s}UaI[D sas ap asneod PR] 
IUIQUI-IN] PUdJap IBSUIIS ‘JI ‘[9eI1 sdura} 
Ua SaI}I]-snos sap jueynole A Ud BDIAIOS 
aipual my nod ayjanyiqey enbryders 
-0U9}S UONdOsueI PY JaIOT[suIe_p 
airerorpn{ aydeiz0ug}s ne spueulap 
B JaSUIIS ‘I ‘JUsteyeuIOU VsTTNN [INb 
daseUIOJUI UONdLIOsueT) ap auraIsAs 
J INs JayouelQ Jj Weanod [Ls 04D P|] 
ap sairerorpn{ saydeiso0ud)s sap ddIAlas 
ne gpueulsp Pe [I ‘saooi1d 9] JUBA UOIIAUA 
slow UZ) ‘JOdUIT,] ap aUUIaIpeUeO NOD 
PR] JUBASP ‘DOA _P BIgIIIeD eS ap sado1d 
Jatuteid yno} ne red yreuaid [I ‘arre1se1s 


jueIpnjs nb Jue} Ud ‘NO JUSWIOU Ne BEET 
JotAuel{ ua sanuaains JUOsS Inb saoue}s 
-UODIID XN UOISN][e Hej IBSUIIS “JAI 
« ‘almpoid 
9S IP HEUDA 9}DIIIOOU! JUBUII[QIII9} 
asoyo oun nb JuauUas 93] na Te f ‘uon 
-sanb PJ 93N0} & IYaTJeI IOAe Ja astidins 
eUWI ap SIUIaI a1}9 WI Saidy ‘puala}jIp 99 
ap JUISIIO | & S9NURISUODIIO Say ‘anole 
[I-1-e ‘nagid sed steae U af » ‘aonsn{ 
RP] Op 91g}STUIW Np O1Ie}UQ,] Vp [PUOIBaI 
neaing ne }OduII_ p alaeuw Ua Inapre{d 
-JOOAK “ASUS “PY aSTOeId ‘« JURIIOdUIT 
y1e}9 adtoutid 9] anb asuinsa { » 
‘sIquIeYo Ud sadusIpNe 13 
SsuOT}OW Say stiduroo A ‘asonsnf{ ua suoTIDe 
Sa] $9]n0} e eranbydde s ajja 39 apuow 
3] SUBP d1Ua8 90 ap aInsaUI a1eTUIOId 
R] ap ke] 118e,s [I nb awinsea uO 
‘goUdIPNe Pp SaTyes 
ajueienb sas jueASp JuRSsTeIedu09 
JURPUS}UZTeUWI NO pANos aileise}s JURIPNIE 
no }eo0ae ‘ated ‘utour9} NO} nod 
sague}Ur}sUI SUONdIIOsueN sap aiInpoid 


epeueo sonsnl | p 


jueanod jaa1 sduia} ua saydeis0usa)s 
ap xngo NO sjanjses $9}g1d19}UI,p 
S9DIAIVS Sap JUaUWaTed 9g] sTeUIOSap 
elaIsse Ino ev] anb jaya nod eine 
mb 3a anbodg er} nb suuosiad ve] ap 
S}IOIp ap a1gteUI US asned ouN JoOduIT| 
ap dUUIpeuUed INO Pe] JURASp ‘guUseB 

e [I Jaluiep siquia}das ap slow ny 
"soo sas suep 
Jee sduia} Ud 98eI}1]-sNos ap SadIAIAS 
sap Inod spuo}j sap nua}qo juswapide1 
® [I 39 aUUOSIad P] ap S}OIp Sa] Ins uon 
-PISI89] BP] Op NVIIA Us ajUuTe]d 910d sioje 
® [[ ‘SINOd ap sayjes say suep xneroeds 
SOOIAIOS op OAR WeLIMOd 9u [L.Nb yp e 
In] UO ‘JBH 9poossC,p OIp ap g}noej 

P] & OILIOSUI,S N[NOA ke [I puend 
‘Ianienb ap goog | & aIlIOsUT,| siajeid 
UO Ja SpMNOs say] Inod gjoo9 | & IaAOA 
-Ud | ap SUIDBPaU Sap JIasuUOd 9g] g}alaI 
yuo sjuared sas ‘ajIpins es ap yidep uq 
‘OIA BP] ap Sap xne JUOIY ap Janbeye,s 

B aisay sreurel e U IASUIIS 1109S 
‘gouessieu ap pinos anb ual 


SOKRRERERSHTHHEHSHEHESSSCAORERELEEHESHEHOHHHSSEREEOFEHHASHOGHTHHOSECOHHSRREEEHEHHEHESSRORTHEEEHSHHHHREEHHSTHSHEOSHTKSHSSHHSHHFHSHOHRHSRHTSHRHTHRHSSHHSHEHOOSHRHHELORAKEHHBOE 


INO‘) BP] AP S2dIAJas sap 


JUVHGO PANOS JEIOAPB U{} 


¢ | epeueo sonsnl 


« Jasuene] enb epeuery ne jue} 
‘soireuajied SOU 998AP UORIOGeIIOO 
Bj Ja UONeIgdoO)D BR] ‘uoNRAOUUT] 1ed 
aurajshs np goede Pe] }ueSIOJUAI Ua 
epeuey np ajeuad aonsnl{ ap outa}sAs 
np ules ne Vy ap Joyo asp ajo1 un 
Jonof[ ap UONUSJUL | SUOAR SNON » 
‘sgAo|dure xne 
JUDUUIWIA9981 BasseIpe 9}0U 9UN suep 
S1aquesoy ‘WwW enbydxo e ‘« shed np 
afeuad sonsnf ap sura}sAs np solreu 
-a11ed Saine sing] eae Je B1QISIUTIY 
Np $inej9as sane |p sensayjjoo sino} 
IAB 99189]UI sn{d a1gUeUI oun Pp 
JUPTIEARD xNeIgpej sInemooid ap 
Q]]99 1S9 UOISIA a1]ON » 
“xNvIQpgy 
sinaimooid sj justuaTjenIoe 
yua}sayiueur anb « sadiourid 
xne JUSUIAYIeNe | 19 JUBUIBNOASp 
dIIBUIPIORI]X9 | » INS Id[qe} e OSIA 
[L120 dqS ne sinoo us JUBUAIUTeUU IS9 
« JUQUID]JOANOUA op jo JUaIEsURY » 
ap snssesoid un “siequasoy 
SLLIOJ] GIISTUIUI-SNOS J] UOTIS 
‘gyeuad oonsnf{ ve] ap Inejoes np 
SajoLid sa] suep s}ustesueyo 
sap Joulenue jre1mod senbu 
-1jod suorssaid sap jo souruieisoid 
sap uonnjoag | ‘snjd ue snyid ap asty 
-pIpuoU as [eued }1OIp Np 1M93es 9] 
J1o1p np enbneid ej anb uelg Issne 
‘sanediad JUOS SAUILIO Sa] JUOP SUOdE] 
Sa] JasueYd op UTE Ud jsa sIs0/0U 
-Y9a} PB] ‘sajinsinod so] Ja UOTIe1Ep 
PR] JallAg Inod sjuevars jo soxoiduroo 
SUdAOUI SBP I9ANO]} Vp UTI) US 
1UOS SaTJeUIWITIO sestidaqua sa’] » 

« ‘9}UR}SUOD UOTeIdepr p 
ajqedeo 39 3}sSQ] » 110s fLNb mq ap asixe 
AAO UOS 9919X9 gS a] Janbe] suep 
« 9]UB]SUOD UONNOAY Usd Ja axe;duroo 
JUBUTBUUIOIIAUA J » anb njouOS JUO st 

-PX9,] 9p sINaIne sa] ‘ayUaTOYJa snyd 

9 aoROYJo snjd UONeSIURBIO | JIPUdI 
IP SUSAOULI Sd] 19 BDIAIVS 9] INS UBD 
-Iaxa,s nb suorssaid sa] JauTULIa}9p 
Inod sue xnap ap [eloyjo uetexe un 
slLidaue & d0T}SN{ B] op 919]STUTUI 9] 
‘Q]99IS [XX Np Sapy]ess Sayjaanou soy 
mod jg1d j10s epeued np sajinsimod 
Sap ddIAJas a] anb 90 B JayfIea nog 


« ‘goryd es e sed }sa.U 9}I9A 
anjosqe | & 19 Vpnjij}1a0 eT Be pua}es 
mnb namosoid uy) ‘UalIjIp 919 jned 
sa]qeuuostel suas ap ana ap julod 9 
‘Seo Sap USdIq SUPP ‘Ja ‘SAasNed Se] $9}NO} 
suep asuodai auuog PJ assueie3 
mb 3339001 ap sed e Au {I Isa snjd Ind 
‘9pUOUI VJ NO} ap vajiod PY] e sed jsa.U 
a) ‘SUOTSUd} SAapURIS 9p }Ua}SIx9 NO 
noi un suep Jayreaey ap g}oedeo 
e[ 19 anbneid ala e] ap sduatIadxa 
a1sea aun “red sioy onbrprin{ aoue} 
-gduros 9un ja jauUorssajoid JUdUI 
-a8nf{ un juarIaInbal say[q “19010xo & 
saplory sed yuos ou Ineinoo1d 
np suonouoj svqJ » : Blaquasoy SIIO/| 
asturul-snos 9] anbiydxa | auuI0D 
‘QUUDIPEURLD 9}9190S P| 
dP 9}JULSSIOAD 9JISIBAIP PT VND tsure 
s9uo}YyI0Ne sap suonednss09.1d 
xne saal] suonsenb xne safqisues 
snjd ua snjd ap aja e& sInomooid 
SO] JUDHIOUT DUUBIPeURPD 9}9190S P] 
ap a]ja0 19 enbiprin[ 9j[eel eT e 
‘g1a11do1d ey aNuOd 
SUOTORAJUL,P 19 S}UIOIA SOUITIO ap 
dgN}suUod }sa Sasned sap ojIed spurs 
snjd ey] }UOp ‘PION np simeimooid 
sa] nod Jusunszed JuswaretNonsed 
1S9 SOUINOIA Sap VOI a] ‘oirerorpnf 
snssao01d np 3uoy] Ne NO} s9gUTIOFJUI 


e003 s0nsnfepeueo MMM 


ap JuajUasaid ‘ATUPUIODTXO} P| op 
JUDUTA}Te] ap airerorpnf{ sumtuers01d 
a] 19 UONesteIoIpn(ep op sourumeis 
-o1d sa] ‘asuPyoaI ap SdINSOU So] 
‘gorneredai sonsnl ey BUIUIOD ‘asuRYse1 
ap sonsnf ap saururergo.1d sa e 
‘snja@ s}ue}uaseidal 
xXNP JUIQUI 19 BSUVJap PJ & ‘SeIPIW 
xne ‘aieripnl aipio | e ‘olqnd ne 
suOIsIoap Sing] JUeNbITdxa usa [EAR 
Img] ap a}duro9 asejueARp IIPUAI kB 
sinaimooid say 1a}10UT nod }Udd19xI S 
suorsseid ap snjd ua snd aq e 
‘gorjod Pe] 
d9AP SUOTPIAI SAS SUBP INaINoO1d Np 
aouepusadagputl | JaA1asaid ap apres 
aipusid uarq ap 9}10durt [J ‘a TeUTUITIO 
e] ap siInpoid sap sa}xIU Sau) SI] 
sUIWI09D SalTeuT|dIOsIpnyNu [reaet} 
ap sadnois sap e uonedionied ej ja 
‘saxo[duioo uone.QTgULp suoneissdo soy] 19 
sajgnbua say inod a}1eyZD Pe] & syneyjel 
slave p ja sonbiprinf{ stae_p uone}said eb] 
‘SQOUIAOIC SaUTe}190 SURP UOTeSNd0R 
Ud JSIUWI PT JUBAR SUDIUeXa Sap Ied 
‘a3gnbua,p snssas0.1d ne Jadionsed 
e sgjedde Juaanos snjd ua snyjd ap 
JUOS SINaIMdOId sa ‘aadu0}sa }s9,S 
sg001d 9] 19 aJanbua | Jua}Uuaseidai anb 
JeuTUUIIO snssao01d np sadeje say a.)uUa 
9}]9U S21] UONeOIeUIap VP JUBI] PT e 


SUO1SUA] SAPUDAS ap JUajsixa NO nNaiyiU 

un SUuDPp 1a]]1DADA] ap ajiavdvs vq Ja anbyvid 
310 VD] ap adualsladxa ajsva aun ‘11nd soy 
anbipiint[ aduajaduos aun ja jauuoissafoid 
quawmasni un juasainba $a] J aa1axa vB saj1iavf 
spd juos au Anainzo0id np suo1zuof saqT » 


XNOIUW JUIUUAT} S9q] S[Inb 19 sawT4 

OP SIUITJIIA Sop SUTOSAq Sa] XNITUI 

jUassTeuUod sjI_nb sineimooid sap 

JUIBIXI 9910S BP] IP S9JUI Sy 9 STO] 
xne saj1odde s}uaula8ueyo sa‘q e 

‘soumumeis01d 

sjiored ap uoneioqeya | e 1adionsed 

e sgjadde JUaANOS }UOS SIaTUIap say 

‘S[aNIIqeyU! SajO1 Sap sinamooid xne 

19919X9 JUOJ SouTUTeIZOId SIBAIP $39 

‘SIOJ9}NO} ‘9}ITEUTUILIO PB] 9p S9OINOS So] 

91]U09 9})N] Vp sa}yiqissod sayjaanou 


‘IMmaimooid np suuosied Py a1UOS 
sonbisAyd saoevueu Sap JUBANOS oUTe.nUa 
jo SlolfnonAed syap sap ajuasaid 
‘epeue’) ne a]Jauruutio uoTsseidal 
P| op gq011d oun ‘gstue3.10 ault4d np 
suO]aYIe S]ney Sap a}Insinod v7 e 
‘sXed saijne p sanbiprinf{ sauta}sAs sap 
Jd SIO] Sop deT[leJap souRSsTeUuUOD aUN 
ILOAR & SINaINIOId say JUBANOS aBITGO 
e[aD JesueN | e saanaid sap 1ua}qo 
iInod afjanynur enbrprinf{ sour}sisse | 
e pueis snjd ua snjd ap simooar 


CoN I ‘ICA 


e003 a0Nsnf[-epeueo MMM 


un ja saanaid ap sedA} xneaAnou 
ap Moimnbai ‘sjueyadnyjs sap oye} 
9] 19 JUABIe_p JUBTUTYOUR]Q 9] VUTUIOD 
souleulop Sep suRp JUsUTUTe}OU 
‘QUITID NP UONesTTeIpuoU eT « 
"sue Sa] SNO} sgns[NAIp 
s}iej ap sased ap SuUOT]IWI PI ITOAIDaI 
aunsa ‘ajdutexa red gs a7] ‘(;asuajap 
PR] & STUISUPI} J9 SPUTUIEX S]I-}]UOS S}Iej 
Sd] JUaUWMOD ‘ated mb) sanbrsojou 
-Y99} Sap Sap ja sjauesqns s}n09 
sap ied a}Inpey jsa.s }a ssouanbasuoo 
SdUIIOUY Pp Nd & FUUOINOD Pk] ap asneo 
PR] SUPP S}IeJ S38] SNO} op UOT}BSTNAIp 
PR] IP I][J9UUOTININSUOD BDUISIXI7] « 
‘gousrpne p 
ayyes B] ap Insl19}xa | enb moti9g}ury e 
jue} Inemooid np [eae np ajjao J 
(aIso;oUY Ie} a]JaAnou ke] Jed saiypoey 
SOUIIIO S9y Jo « UITIOIaQAD » ay Inod 


S9][IANOU Sa}T]IqIssod) auIlIO Np sinyeu 
PR] SIOJ BP] & VYIPOU BISOTOUYII} PT e 
‘gasnl ‘asneo PR] Ja ‘aguoul 
9]9 & aJgnbua | }UOp UOSP] eT] e JUeND 
d1eYD BP] 9p Nj19A Us suUOT}e}Sa}U09 
ap Jo[qo | }JuUeUS}UTeU }UOJ sgdoid 
ap s1quioU ‘piesa a9 Y ‘saxe;dui09 
snjd ja ssuo] snjd sado1d soy npual e 
$9J19q1] Sap Ja SJ10Ap Sap aJADY) &'] e 
: S}UBAINS Sa] 9}duUIOD UO ‘snssap 
-I9 SQUUONUSU SYsp XNVIANOU So] 
ja saqiqissod sajjaanou sg] weg 
« ‘yueAeiedne sieurel auTuI09 
UOISSaId SNOS Ja]]IAeI} Jo SaTJaANoU 
}Iej B NO} Sasned sap JapTeyd JUaAIOp 
S]I ‘XNBIANOU Hej & NO} sap sap ke 
$9]UOIJUOD JUOS SInaIMdoI1d saT » : JMS 
Inb 99 gUUOTUSUI 9}9 B [I ‘orsn{ e] ap 
919}SIUIW Np [eued orp np uoNdeIIG 
eR] 9p onbi10}sty }UadaI UN sueq 


epeueo sonsnl | Z 


‘QUUOINO’Y P| 
eB SUOTNeSITGO SayjaAnou ap gsodutt ja 
S[PUTUILID Ssg001d sa] saxa;duroo snjd 

npudl }UO xneuNnqL) say anb }1ey np 
19 S}INpal 9}9 JUO sjaspnq say anb jey 
np ‘sguyyer snyd jo sasni snjd snuaasp 

JUOS S[AUTUITIO say onb je} Np uoNsanb 

919 & [I ‘ADUaIaJUOD P| JURPUdg 
« *XNeBUOT}PUIO}UI 
jo xneourlAoid sansojouwroy sas 
dade snid ua snjd ap Jayjreaes 39 
alreurydrostpyynur adinbg aun p 
arsed a1tej Wop [I ‘Ines Ialfeaeod o11ey 
snd jned au 9aj9aIs .[XxX Np [elapajy 
Inaimooid aT ‘suOT}eOTUNUIUIOD sap 
Ings np uoTsuedxa a[qeprulioy 
R] 19 aIeYD PT JURAL_p InaIndo1d 
Np In[9o ap JUIIaJIP $a] Sa apaIs 
o[XX Ne IMeinooid np [reaed) VJ “Jou 
-UOISUBUIIPI[NU 9 SIjagp ap asieyo 


ROR NDOT 


epeur) 


cl ADVd 
olagumNuU JUasaid ne 
gnqiuos juO Inb sauUOosiad 


él dOVd 
dIquIO | 9p IN10S 


él dOVd 
JUIJWIIANOUW Us Vor)sn{ 


Il dDVd 
s}UBWIAUVAV Sap 
Jalipusyeo : oumtueris0id ny 


OT ADVd 
adivyg arteyge | & 
a9)00 ye onbrprin{ adinba J 


6 AOVd 

aoedsaraq&o 

3] Inod sagsodoid s}urjus sap 
uo1}99}01d ap SaInsaU SaT[JaANON 
OTOL P| ap JUaUIAssIsIeTY 


9 ADVd 
sJURJUA Sap S}IOIP Sa] 1989] 01g 
: IdISsOd 


bv AOVd 

INO‘) P| ap SBIAIas sap 
}U9NGO pinos yeooAe UL) 
T ADVd 


IIIS XX 
ne Inaimooid np sol aT 


e003 90Nsnf{epeuea MMM 


gly 


epeuey 
golsnr jo jJuawpedaq 


‘axatduroo snjd a100ue AruaAap ke ajadde 
189 [IRAP] 91}0A }q » ‘81N}IBANO,pP SINOIDSIP 
uOs sUep UPT[a PIV GUY 9ONSN{ P| ap 
dISTUTU RP] 9UBTTNOS Pk ‘« ajdums sed sou 
a[oaIs [XX Ne Ineinso1d np yjo1 gq » 
‘stu(]-s}e1gq sap ja 
seq-skeg sap ‘apueyIy,] ap ‘pns np onbiyy,] 
ap ‘aouPL eB] ap ‘sayfey ap sheg np ja 
d119]3[3uy,| op eweuRG Np ‘alyensny || 
ap ‘SadUlIe Sad10j Sap ‘saouTAOI soy 
s9}n0} anbsaid ap sineimooid sap adualay 
-U09 P] B S9IAUOD 9}9 JUG ‘“apuOUI 9] suRP 
jnovied stew ‘epeuey) ne JUsUIETNes UOU 
sinainooid xne }ua}uUasa.id as Inb saiy{Iq 
-Issod sap }9 syap Sap aiquiou 9usI[NOS 
e UO ‘219418 XX NV Anainzo1d ap uoyoUuof 
VT i1e}9 VUIQY} 9] JUOP ‘“IaTUJap Ue | 8NUA} 
1sa,s nb (gS) solnsinod sap [elap9j 
ddIAIaS Np ajjanuue sdua1gJuoo Lk] V¥ 
‘axayduioo snjd dnooneaq a]eel Us }sa 
Q]NVIS [XX Ne IMamosoid np ajo 9] ‘sore4A 
smo{no} Juatos suoNdadU0D sao anb ualg 
« ‘aysn{ 
uoneuWepuod aun JI1U9}q0 Inod sajqissod 
SUdAOUL $9] SNO} B IINODaI ap anb aguolsa 
UONeUUIepUOD aun I1U9}q0 Pp Inq 9] 
SUPP S9}DIIIOOUI S9POY}9UI Sap B ILINODAI 
sed ou op jueyne 9}10duI! |] ***°9}1eF 
10s gonsnf anb steur ‘asneo es 1ause3 ap » 


epeueo 
BOIISNF S| BP B19}SIUI/\ 


sed }sa,U JOUTUILIO Ne ajINsinod oun suep 
yueVIoduil | anb yp e puepiayyns asnl 
3] ‘W « ‘2][2} aonb jue} Us JaUIBZANOS ap 
uonesiqo uos onb a}ueUste.NUOD Issne 
jso ayensedull UOSe] ap JoUIdANOS ap 
uonesI[qo | }JUOP IUILIBANOS 9}LIONP | 
ap SIPUI ‘8SI9AO.IQUOD 9UN ke aTjanqyiqey 
ansed oun,p sed uou » jue}Uasaidal 9] Sa 
mainsoid 9j ‘stuf)-s}e1g sap surgidns 
Moy ek] uOTas ‘WIdso sUIgUT a] SURG 
« ‘saireroipn{ sainpgooid sap sonsnf ey ap 
19 9APIB PT Op ‘aITUSIP BP] ap puojold suas 
UN JdAP ‘QDBOTJa UOSPJ BUN, p 9YOeR} eS ap 
Joymboer s lop yueatnsinod gq » ‘auzay 
DT “9 ayonog suep Indy ke] Ip e ‘« ayjou 
-uosiad gi]1qesuodsal apueis snd sun 
9}10dWI09 9U 901 91]Ne UNONe ‘BJLATO OIA 
eR] suep ‘a o1qnd oAsp un, p a}jmMbors 
[I ‘asneo ap o}10d ap no ures ap uoNOU 
93NO} JNJOXe JURAINSINOd Np sIOI JT » 
‘sXed np yeunqi4 jney snq{d 3] 
IIOTBA Hej & QUaTaTqeyINbs stew ‘WUdUI 
-JULIOJ EJ 9.1}9 WeIAVP PIA‘ ‘aUILIO UN,p 
Sa[qIpato saAnaid sap JoyUasaid k& sTeUI 
‘UOPULIepUOD oUN ITU9a}qGoO k sed jre}sISUOD 
au Inainodo1d np aor aj anb gusijnos e 
epeuey np suueidns mod PJ ‘Gs6l UY 


‘a}da008 UaIq 39 
nuuod uslq }s9 Ineinooi1d np sjo1 a 


J[IQIS XX Ne 
imaindoid np ajO1 aT 


CoN T TOA 


epeues sonsn 


ee 
J 
-J 71 


justice canada 


Vol. 1 No. 3 


A New 


Northern Face 


www.canada.justice.gc.ca 


PRSRHSHSSSSSESSSHOHOHHEHKSHHEHFEHSS SS SCHOHHSHSKLEHESHEASHSHOHSHSHF SH HSH HHHHSHTHSSSSSCHASKRSHSHOEHEERKEHOHSHOHSSHSHHHHEHEHTSTHHHSESHSEREREATHHSHHSEHSHSHSOHSKRSHTESHEHLAOEEHEHREHER BER 


he Department of Justice 
has entered a new era in its 


_ relationship with Canada’s North. 


The new Northern Region recently 


_ established in the Department brings 


together existing regional offices in 


Iqaluit, Yellowknife and Whitehorse. 


| 
| 


Deputy Minister Morris Rosenberg 
also announced the appointment of 
Andy Watt as the Region’s first Senior 


because of the high proportion of 
Aboriginal people who live north 
of the 60" parallel. 

“We do a different job in the 
North than we do in other parts 
of the country,” says Watt. 

Most significantly, the Department 
of Justice prosecutes Criminal Code 
offences in the Yukon, Northwest 
Territories and Nunavut (unlike in 
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: A Brush with the Law 
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The creation of a Northern Region : : : : 

| # : There is a high rate of violent 

| will help to ensure that our policy so eae 

| : crime in the North. Because most ; 

_ and operational roles are completely e2 Centerpiece 

and meaningfully aligned for the oa ro oleae Legal Drafting: 
closely knit, victims and offenders egal Uraluing: 


_ North,” Rosenberg said in announ- 


_ cing the new region. 


Until the recent change, the 
Yukon office was part of the 
B.C./Yukon Region, while the 
NWT and Nunavut offices were 
part of the Prairies/Arctic Region. 

The geography, climate and 
politics of the North create unique 
challenges for the Department. 
But there are also important social, 
cultural and economic differences, 


Department of Justice 
Canada 


are often family or friends. Many 
involved speak only an Aboriginal 
language and many have difficulty 
understanding the court system. 

Watt's key priorities will be the 
development of a clear overall policy 
framework for the North, integrating 
the new Region’s work with the 
Department's existing policy and 
program activities, and obtaining 
additional resources. 
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Canada 


H* are some of the Justice 
people, including the new 
Senior Regional Director, who 
will be working in the new 
Northern Region. 


Eager to head north 


ndy Watt is already well into the 
details of putting together Justice's 
first Northern Region. 

“T’ve had excellent support from 
the people in our department, in our 
offices in Edmonton and Vancouver 
as well as in the North,” said the 
Region's incoming Senior Director. 

“They all told me the same 
thing: ‘Don't rush, get it right. 

In his career, the Scottish-born, 
Halifax-raised Watt has demon- 
strated both the patience and the 
versatility necessary for this new 
undertaking. After being called to the 
Nova Scotia Bar, he joined the federal 
Department of Communications in 
1974, for what he thought would be 
a one-year assignment. 

“I wrote a Memorandum to 
Cabinet—an appeal to a CRTC licens- 
ing decision in Saskatchewan—and 
I’ve been hooked ever since.” 

There followed a steady stream 
of challenging assignments, includ- 
ing a stint at the House Planning 
Secretariat at the Privy Council 
Office, working for the late John Tait 
who later became deputy minister 
of Justice. “That was a fabulous job,” 
said Watt, “where I really got involved 


2? 
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in parliamentary procedure and 
constitutional issues.” 

In 1990, Watt headed up the 
Judicial Affairs Unit at Justice. He 
served there until 1996, except for 
a brief stop in 1991-92 to work on 
the Canadian Unity file. 

In 1996, he joined the office 
of the Senior Assistant Deputy 
Minister, Policy, where he took 
over as Coordinator of Northern 
Issues. This background will serve 
him well in his new Northern 
Region assignment, as will his 
recent experience working for 
the Deputy Minister on strategic 
planning, and other issues. 

From a personal standpoint, Watt 
wants to see the Dempster Highway 
located in the Yukon Territory. “I want 
to got to Inuvik on the Dempster, 
and I want to get out to many of 
the communities in the Region. So 
far, I’ve been to Baffin Island and 
parts of the Yukon. But I want to 
see much more.” 

“T really like the people in our three 
Regional offices, and I look forward 


to working in a small office where 
people really get to know each other.” 

Married with two grown children, 
Watt says that while he doesn't have 
a lot of time for hobbies, he does like 
to fish, sail, ski, play basketball and 
make beer. 

Obviously not daunted by the 
northern climate, Watt says “I am 
looking forward to the northern 
lights over the hot tub. I hear that 
hot tubs are very big in Whitehorse!” 

Reflecting on the challenges of 
the Northern Region, Watt recalls 
a story that he told at a wilderness 
retreat for community justice 
leaders. “When my son was very 
young, he would take his hand, 
put it on my wife's face, and turn 
it towards him to get her attention. 
That’s what it’s like for communi- 
ties hundreds and thousands of 
miles away from Ottawa, trying 
to get the Department's attention. 
We have to make direct personal 
contact with the communities we 
serve in the North, and the process 
is very, very important.” 
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Watt would also like to have 
more Aboriginal persons working 
in his region. “One of the big 
difficulties is finding Aboriginal 
lawyers from the North. This prob- 
lem may abate over time, with the 
establishment of a new law school 
in Iqaluit starting in November, in 
conjunction with the University of 
Victoria Law School.” 

Watt recognizes the need to work 
closely with local communities, and 
the value of cross-cultural training. 
Demonstrating this approach are 
existing programs where Justice 
employees stay for a week in an 
Aboriginal community, live off the 
land, and talk with elders about 
their traditions, and how they deal 
with the law. 

Watt is a big supporter of 
persons working in the North 
being encouraged to learn at least 
one Aboriginal language, although 
finding classes and teachers is a 
problem (except perhaps in 
Inuktituk). He also wants his 
people to get out to the smaller 
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communities to experience the 
values and the expressions of 
the region’s Northern cultures. 

“A lot of this is about respect,” 
says Watt. “It is important to see 
people on their own turf, to feel 
the connection between people 
and the land.” 

The creation of the Northern 


Region heralds a new approach by the 
Department of Justice to delivering 


justice services in the North. 


“I hope we can make a difference,” 


says Watt, as he faces perhaps 
the greatest challenge yet in his 
distinguished career. 


Charbonneau graduated from 
the University of Ottawa in 1987 
with no intention of practising 
criminal law. (“I thought it would 
be too stressful.”) While articling 
with Justice Canada, however, 
she did a rotation in criminal 
prosecutions and began to get a 
taste for “the real-life drama” that 
unfolds every day in criminal court. 
She soon took a position in the 
Criminal Law Branch and, in 1990, 
transferred to Yellowknife—one 
of the few places where federal 
prosecutors are responsible for 
the Criminal Code prosecutions 


as well as prosecuting under the 
usual federal statutes. 

It was a dream job for a young 
lawyer. Within a year, Louise 
prosecuted her first jury trial and, 
within two, she had taken a case 
to the Court of Appeal. After four 
years, she took the then-radical 
step of gearing back to half time. 

“I wanted to stay fresh, to have 
time to regenerate.” She credits 
that decision, and the flexibility 
of her supervisors, for her longevity 
in the North, where she is now the 
full-time Criminal Group Head. 

“T always felt I had a lot of support 
(as a prosecutor),” she says, adding, 
“Now, that’s what I am trying to give.” 


Canada’s North does 
her justice 


Northern exposure 


ouise Charbonneau struggles 
ito describe how she feels 
about being a prosecutor in the 
Northwest Territories. She says 
she “loves” her job, but then shakes 
her head, saying it’s not always 
loveable. She says, “It’s fun ...” and 
then stops again, adding, “No, fun 
is not the right word.” 

The truth is that the administra- 
tion of justice in the barrens north 
of 60 can be physically exhausting 
and emotionally bruising. Prosecutors 
travel thousands of kilometres on 
remote court circuits. “There are a lot 
of crimes of violence, crimes against 
children and a lot of sexual assaults. 
It’s very sad,” Charbonneau says. 

But, she adds, she wouldn't give 
it up for the world. 


anada’s North is full of people 
who went up “just for a year,” 
only to discover the combination 
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of opportunity and lifestyle was 
one they just couldn't give up. 
Susan Bogle, who took a 
one-year clerking job in the Yukon 
Courts in 1993, is one such Yukon 
convert. “The year ended quicker 
than I thought,” she says. Susan 
returned to Ontario as an Assistant 
Crown Attorney in the Peel 
County office in Brampton, but 
when the Whitehorse Director 
of Prosecutions called in 1996 
to offer her a job, she took no 
time at all to make a decision. 
Five years later, Susan is 
entrenched. “I really enjoy the 
diversity of the work,” she says. In 


a small office with responsibility 
for all federal and Criminal Code 
prosecutions, she enjoys a greater 
variety than she would in a Crown 
office in the south. She also han- 
dles her own appellate work, an 
intellectual pleasure reserved for 
specialty teams in most provincial 
justice departments. 

Another professional plus arises 
because Yukon courts are leading 
the country in experimenting with 
community and restorative justice. 
As an example, Susan cites the recent 
case of a former First Nations chief 
charged with a sexual assault dating 
back 30 years. The case took a full 


year to resolve—much longer 
than if it had been dealt with in 

a conventional court proceeding. 
The time, Susan argues, was worth 
it because, with the victim and the 
community involved, “you can 
get a better result’—and one that, 
in this case, was probably more 
stringent than any sentence the 
court would have imposed with- 
out the community input. 

A biker, hiker, skier and new 
mom, Susan also has found a rich 
vein of resources in her personal 
life, but the mother lode, she says, 
is still a fascinating and rewarding 
legal career. 


Drug Treatment Court Workshop 


by Greg MacDougall 
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L: the inaugural issue of justice 
canada, we highlighted the 
success of the Toronto Drug 
Treatment Court Program. The 
program brings together both 
the criminal justice and the drug 
treatment systems, and involves 
community agencies in helping 
drug addicts with all of the prob- 
lematic aspects of their lives. It 
forces offenders to deal with, 
and accept responsibility for, 
their actions. 

The program started in 
December 1, 1998 as part of 
a four-year $1.6 million pilot 
project sponsored by the federal 
government’s National Crime 
Prevention Centre and several 
Ontario government agencies. 
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With a projected recidivism 
rate of 4 per cent for its graduates, 
compared to about 45 per cent for 
those convicted outside the program, 
it is no surprise that the success of 
the Toronto Drug Treatment Court 
Program is spreading. 

On September 23rd to 25th, the 
First National Drug Treatment Court 
Workshop will be held in Toronto. 
Sponsors include the National Strat- 
egy on Community Safety and Crime 
Prevention, the Centre for Addiction 
and Mental Health, the Department 
of Justice Canada, Health Canada, 
the Ontario Substance Abuse Bureau 
and the Ontario Ministry of Health 
and Long Term Care, as well as the 
private sector. 

“It’s turning into quite the event,” 
says Justice prosecutor Kofi Barnes, 


who has been a key player in the 
development of the court. “In addi- 
tion to representation from almost 
every province and territory in 
Canada, we have participants 
registering from Israel, Australia, 
Sweden, Jamaica, Ireland, Scotland, 
England and the United States.” 

“One of the key objectives of a 
conference like this,” says Barnes, 
“is to learn from others. So we'll be 
looking at best practices, general 
guidelines and protocols from 
around the world that will help us 
advance the use of drug treatment 
courts across Canada.” 

For further information, 
contact Kofi Barnes at 
(416) 973-1314 or by e-mail at 
kofi.barnes@justice.gc.ca 
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A Brush with the Law 


fter 31 years as a litigator for the 

Government of Canada, Derek 
Aylen retired in 1988 to follow his 
muse. He now enjoys a successful 
career as a painter and printmaker. 

Aylen’s artistic passion and ability 
were evident from an early age. As 
a boy, he attended art classes at the 
National Gallery of Canada; later, he 
studied art under Arthur Lismer of the 
Group of Seven, and Henri Masson. 

While he showed promise, Aylen 
decided against pursuing a career 
in art. He attributes this decision 
partly to the era—he grew up in the 
shadow of the Depression and the 
Second World War—and partly to 
the influence of his family; his father, 
grandfather and great grandfather 
were all lawyers. 

A subtle, but perhaps more telling, 
influence came from two uncles, 
D.C. Scott and Arthur Bourinot. Both 
were accomplished poets, but neither 
was able to earn a living at it. In the 
end, Aylen chose to forsake his artist's 
palette for the scales of justice. 

After completing law school 
at Osgoode Hall in Toronto, Aylen 
returned to Ottawa. There, he 
was drawn to the Department of 
Justice by the opportunity to hone 
his skills under the tutelage of 
senior counsel. 

His career path chosen, Aylen 
married and started a family. He 
still longed to paint, but there 
were simply not enough hours in 
the day. Whenever he took brush 
to canvas, he found the results 
sloppy and uneven. “I was taught 
that being able to paint clean 
lines, in an orderly fashion, is 
what separates the sheep from 
the goats,” Aylen says. Frustrated 
by the futility of his efforts, he put 
away his brush and concentrated 
on his legal profession. 
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Derek Aylen in his studio 


Aylen proved more adept with 
legal arguments, and quickly rose 
to the position of Director of Civil 
Litigation. The range of Aylen’s work 
seems endless: everything from 
labour and tax law, to copyright and 
defamation cases. He appeared 
before the Supreme Court officials, 
the Exchequer Court and many 
others. Research trips took him 
across Canada and abroad. 

Along the way, Aylen began to 
paint again. “I couldn't suppress 
it any longer,” he readily admits. 


CONFRONTATION 


He recognized that his passion 
had a life of its own and that his 
successful career presented him 
with a rare opportunity: the secu- 
rity to follow his muse and paint 
full-time. Aylen retired at 57, an 
age when many other lawyers 

are appointed to the bench. 

Since making the career switch, 
his artistic talent has blossomed. 
Now 71, Aylen has won several 
awards at juried exhibitions in 
Canada and in the United States. 
He recently created a series of 13 
woodcuts portraying historical 
scenes of the Ottawa Valley; many 
of these were inspired by the 
poems of his uncles. 

Aylen looks back fondly on his 
former profession, although he 
much prefers the freedom of his 
current vocation. No longer bound 
by the constraints of the docket, 
he now follows the rhythm of the 
seasons. In summer he sketches 
and paints outdoors. In winter, he 
concentrates on woodcuts in his 
basement studio. 

While Aylen doesn’t see many 
parallels between his two careers, he 
does acknowledge they reflect dif- 
ferent elements of his true nature. 
“Art tends to be intuitive; law tends 
to be rational,” he says. “My finest 
works have always been rooted in 
my heart or my soul, and my best 
arguments were always rooted in my 
head, and were based on logic.” (9 


Artist: Derek Aylen 


justice canada | 5 


Vol. 1 No. 3 


Legal Drafting: 
More than words on a page 


by Stephen Bindman 
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ew lawyers can claim to be inti- 

mately familiar with every word 
of such diverse laws as the Federal 
Real Property Act, the Canada Marine 
Act and the Referendum Act. 

But Robert Bergeron can. 

It’s not surprising, though—he 
helped draft these and dozens of 
other federal statutes, including 
the Canadian Charter of Rights 
and Freedoms. 

Bergeron, one of about 30 bill 
drafters in the Department of 
Justice’s Legislative Services Branch, 
is contagiously enthusiastic about his 
work. “For me, he declares, “it’s the 
pleasure of writing difficult things. 

“Also, 1am a generalist. That’s 
what I like, and that’s what I think 
many other people like about 
drafting—to have an overview of 
all federal statutes, and yet to be 
working with the best specialists 
in the country. 

“During one day, you can go 
from transportation of dangerous 
goods to grain to atomic energy to 
international stuff. It’s really great.” 

The highly trained unit drafts, edits 
and publishes every proposed law 
and regulation, for every federal 
department. Last year, for example, 
they drafted 72 separate bills—only 
half of which were actually passed 
by Parliament. 

“At the end of the day, this is a 
service business,” says Katharine 
MacCormick, Chief Legislative 
Counsel and head of the Branch. 

“If you have the policy, we'll 
help you put it in the right legal 
language, the right form, and 
we'll help you take it through 
the process of the cabinet and 
parliamentary system. 


6 | justice canada 


“We are a legislative service— 
that means we apply our legal 
skill, and our writing skill, and our 
knowledge of the whole corpus of 
federal law to help a client articu- 
late policy in a way that fits within 
that body of law, and to put it in 
language that will withstand 
challenge, as far as possible. Every 
law must be readable in both official 
languages, since both versions 
are equally authentic under our 
system of law.” 


LEADERS IN CO-DRAFTING 
LEGISLATION TECHNIQUES 


And the way the federal government 
goes about the drafting process is 
virtually unique in the world, 
although others are now following 
Canada’s trend. 

Some countries besides Canada 
require their laws to be passed in 
more than one official language. 
But most draft in one language, 
and then translate into the others. 

However, since the late 1970s, all 
federal Canadian laws and regulations 
have been “co-drafted”—an anglo- 
phone lawyer and a francophone 
lawyer work together to draft in both 
official languages instead of merely 
translating the final product. 

The drafters are given the 
broad lines of policy contemplated 
by a client department; they turn 
it into legislation to be introduced 
in Parliament, or into regulations— 
a process that involves working 
closely with clients and specialists 
and may take days, months, or 
even years. 

Before co-drafting, MacCormick 
says, there were often discrepan- 
cies in the French and English 


Centerpiece 


versions of laws; this caused legal 
problems, since both versions 
carry equal weight. 

“T think in general there was an 
effort at the federal level to give 
equal recognition to the fact that 
we are a bilingual country, and 


that had to have real meaning 
when you're making your laws. 
But we often ran into difficulty 
with court interpretations.” 

Bergeron was part of a study 
group headed by Alban Garon (now 
chief justice of the Tax Court) that 
studied various ways of preparing 
bilingual legislation, and invented 
co-drafting. 

“At first, | was a proponent of the 
idea that one drafter could draft 
both versions,” Bergeron says. 
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But this was discarded, because 
if you write in a language that is not 
your mother tongue, you're bound to 
make stupid mistakes, easy mistakes, 
and you lose a lot of your credibility.” 

In co-drafting, the lawyers often 
use special drafting rooms where 
the French and English drafters sit 
side-by-side at computers, with 
additional screens for policy 
instructors in both languages. 

As MacCormick explains: 
“Sometimes, if youre in a tight time 
frame, clients want to have direct 
interaction with the drafters. They’re 
literally giving the instructions 
verbally; both drafters hear them in 


one language or the other, and they 
try to capture it in each language, 
and then the clients see it on the 
other screen, and the iterative process 
happens just like that. 

“Tt can be very demanding and 
fairly stressful, but it does accom- 
plish the job, often when there are 
extremely short deadlines.” 

The Canadian method is 
starting to catch on—Department 
of Justice drafters are often invited 
to other countries to explain co-draft- 
ing, and foreign visitors come here 
for lessons. 
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“The Swiss government at the 
federal level, and at the local level in 
the canton of Berne, have adopted 
co-drafting,” says Bergeron. “They 
sent people over here, and I was 
invited to go over there. 

“They tried it—and once you try 
it, you like it. You have two originals, 
you don’t just have one text that’s a 
translation of the other. 

“Tt might not be a masterpiece, 
but at least you're making the same 
mistakes in both languages,” he 
laughs. Bergeron recently went to 
Wales, where they are in the process 
of implementing co-drafting for 
English and Welsh. 

Another unique element of the 
Canadian drafting method is the 
role of jurilinguists (specialists in 
legal language). They compare the 
English and the French versions, 
to ensure they employ the same 
style, terminology and phraseology, 
and to ensure consistency between 
common law and civil law concepts. 

Along with Justice itself, the 
Departments of Finance, Health, 
and Indian Affairs and Northern 
Development are traditionally the 
“heaviest” legislators. The demand 
for regulations is so great in the 
health, transportation and environ- 
mental fields that the Legislative 
Services Branch has satellite units 
in each of those departments. 

Like Bergeron, most of the bill 
drafters are generalists, although 
there are finance and Aboriginal 
specialists because of the highly 
technical nature of laws in those 
areas. Regulation drafters special- 
ize in areas where there is heavy 
demand, such as finance, health 
and environment. 


SPECIAL NICHE 
HOLDS APPEAL 


When she was first interested in 
drafting legislation during her 
student articling 22 years ago, 
MacCormick’s boss told her the 
best drafters are lawyers who have 
at least five years of practical 
experience working with the law. 


Now, 20 years later, she says the 
trend seems to be to bring young 
lawyers in almost immediately out 
of law school, give them intensive 
training and hands-on experience, 
and let them grow on the job. 

“At law school, very few people 
in my experience get a big thrill 
out of reading a statute. They want 
to solve problems, or they want to 
understand how something works, 
or they want to give an opinion, or 
they want to wield power. 

“But there’s a very small subset 
who are actually interested in how we 
write our laws, or capture for pos- 
terity a record of what our laws are. 
People who are more interested in 
philosophy or history are sometimes 
interested in this kind of thing. People 
who like constitutional or adminis- 
trative law will get into this area.” 

Bergeron, who has been drafting 
federal statutes for nearly 30 years, 
recalls that one of his first assign- 
ments was the legislation to abolish 
the death penalty. 

“When I was assigned that file, 

I said ‘Oh boy, that’s going to be 

easy—the death penalty is abol- 
ished.’ But you have to replace it 
with something. It turned out to 
be about 20 pages long, and got 

very complex. 

“Drafters don't make policy, but 
our job is to test it, to ask questions 
of the instructing officer, like Are you 
really sure this will fly?’ With experi- 
ence, you can say to the officer giving 
policy instructions, ‘If ] am raising 
that question and I don’t know the 
subject matter, what about opposi- 
tion MPs, particularly those who do 
know it?” 


INITIATIVES IMPROVE 
JUDICIAL PROCESS 


The Branch currently has two special 
initiatives under way to improve 
access to the laws. 

One is a readability project 
that, in partnership with Human 
Resources Development, is 
experimenting with a new legislative 
style, including improvements of 
format and structure, for the highly 
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complex and technical Employment 
Insurance Act. 

Says MacCormick: “It’s a project 
that is testing our limits in terms 
of understanding who the reader 
might be. We're experimenting with 
formats—size of type, headlines, 
marginal notes, tables of contents. 

“We're actually test-marketing 
drafts in consultations with employers 
and employee groups, slowly working 
through to see if we can, without 
touching the policy, change the way 
the law is written.” 

A second project, the Legislation 
Information Management System 
(LIMS), together with the House 
of Commons and the Senate, is 
trying to improve Canadians’ access 
to all statutes and regulations on 
the Internet. 

Currently, it takes six to eight 
months before these official docu- 
ments are available on line—and 
then they are frozen in time as of 
that date. 

By next spring, all statutes 
should be available in cyberspace 
within a week of royal assent, or 
of the registration of a regulation. 
As well, there will be “point in time” 
searchability—it will show you the 
exact version of a law both yester- 
day, and three years ago. 

According to Katharine 
MacCormick, “it is going to repre- 
sent a huge leap forward in terms 
of a citizen's access to federal laws 
in this country. 

“The federal government is 
the leader in this area, but we're 
hoping that the provinces will 
follow. Ideally, at some point down 
the road, we'll be able to link 
through the Justice portal, anda 
citizen wouldn't have to know first 
whether something was a federal 
or provincial concern, they could 
just find out what the law ina 
particular area is.” [ff 
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Canada boasts not only two 
official languages, but also two 
legal systems: civil law in Quebec, 
and common law in the other 
provinces. It is thus one of only 
a handful of “bijural” countries in 
the world. 

“The coexistence in our country 
of two major legal traditions is 
an undeniable advantage for 
Canadians. The full development 
of our two legal traditions gives 
us enhanced opportunities 
worldwide, and facilitates 
international exchanges,” said 
Justice Minister Anne McLellan. 

Accordingly, to ensure that 
the English and French versions 
of federal laws equally reflect 
both civil law and common law 
concepts, institutions and termi- 
nology, the Department of Justice 
has undertaken the massive 
Harmonization Program, which 
involves the review of hundreds 
of statutes and regulations. 

On June 1, 2001 the first of 
a series of harmonization laws, 
the Federal Law-Civil Law 
Harmonization Act, No. 1, took 
effect. Dealing with some 49 
federal laws, the Act ensures 
that they: 

e fully respect the concepts 
and institutions of the civil 
law of the Province of Quebec; 

* use correct terminology when 
referring to these concepts 
and institutions; and 

¢ for the other provinces 
and territories, use French 
common law terminology. 

The Act’s preamble acknowl- 
edges that all Canadians are 
entitled to access to federal law 
in keeping with their own historical 
legal traditions. Minister McLellan 
adds: “Residents of Quebec will be 
better served by federal laws that 
apply in Quebec the principles, 
concepts and terminology of the 
civil law. This initiative will help 
ensure that the people of Quebec 


recognize today’s civil law language 
in federal law language.” 

The Harmonization Program 
was created in response to the 
coming into force, in 1994, of 
the Civil Code of Quebec, which 
replaced the 1866 Civil Code of 
Lower Canada and substantially 
changed the concepts, institutions 
and terminology of the civil law. 

To prevent difficulties in 
applying federal legislation in 
Quebec, the Program is reviewing 
all federal laws that make use of 
provincial private laws. It will 
ensure that federal laws take into 
consideration the terminology, 
concepts and institutions of 
Quebec civil law (as is presently 
the case with the common law). 

Since1995, the Department has 
also had a Policy on Legislative 
Bijuralism, which requires the 
federal government to draft federal 
legislation so that the language of 
both versions is faithful to both 
the common law and the civil law. 

In addition to amending the 
Interpretation Act to recognize 
Canadian bijuralism, and to 
provide that provincial law 
relating to property and civil 
rights applies to federal legislation 
on a suppletive basis, the first 


Act harmonizes federal laws with 


the Civil Code of Quebec in the 
areas of property, civil liability 
and security law. The principal 
statutes amended are: the Federal 
Real Property Act; the Bankruptcy 
and Insolvency Act, and the Crown 
Liability and Proceedings Act. 

Over the next few years, the 
Department will concentrate on 
harmonizing laws in the areas of 
tax, regulatory and trade law. This 
is an important initiative for the 
Department that brings together 
the strengths of bijuralism and 
bilingualism, for the benefit of 
francophones and anglophones, 
of both the civil law and the 
common law traditions. {9 
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The Charter: Twenty Years Later 


The honorees, from left to right, are Francine Roy, Mary Dawson, Justice Barry Strayer (in 
rear), Louis Reynolds, Roger Tassé, Louis Davis, Bernadette Emond and Stuart McKinnon. 


he Department of Justice 

recently honored several former 
and current colleagues who worked 
on the development of the Charter 
of Rights and Freedoms twenty 
years ago. 

A reception was held in April in 
conjunction with the Canadian Bar 
Association/Department of Justice 
conference “The Canadian Charter 
of Rights and Freedoms: Twenty 
Years Later.” 

Deputy Minister Morris Rosenberg 
said the negotiating and drafting of 
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the Charter was, to put it simply, “an 
amazing time for Justice officials.” 
An exciting time. In some ways, 
perhaps, an unimaginable time. I say 
‘unimaginable’ because how could 
the drafters have known the impact 
the Charter would have on our soci- 
ety, on governance? You couldn't have 
envisioned what it would mean to 
Canadians. A mere twenty years 
after they witnessed the signing of 
the Charter, Canadians identify it 
as being one of the most significant 
symbols of our national identity.” 


Stephen Bindman (Legal Drafting: 
More than words on a page) is an 
award-winning journalist and a 
special advisor to the Department 
of Justice Canada 
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Greg Teckles 


Mr. Justice Barry Strayer of the 
Federal Court of Appeal, who was 
Assistant Deputy Minister, Public 
Law, in 1981, also shared his 
recollections. 

An exhibit of Charter memorabilia, 
including a picture gallery of images 
taken by the Prime Minister’s official 
photographer, was also assembled. 

The CBA/Justice conference 
attracted more than 300 lawyers 
from across the country and 
focused on emerging issues in 
Charter jurisprudence. There was 
discussion of recent developments 
in areas including criminal law, 
equality law, regulatory enforce- 
ment powers, remedies, privacy, 
freedom of the press and freedom 
of expression. 

One of the highlights was the 
opening panel involving several 
key players in the events leading 
up to the entrenchment of the 
Charter: Hon. Roy McMurtry, 
now Chief Justice of the Ontario 
Court of Appeal but then Attorney 
General; Roger Tassé, former 
federal deputy minister of justice; 
John White, now Saskatchewan's 
deputy attorney general but then 
director of the Constitutional Law 
Branch; and Jean-K. Samson, now 
président de |’Office des Professions 
du Québec but then legal advisor 
to the Québec intergovernmental 
affairs minister. 
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Justice at work, anew Department of Justice publication, attempts the Department faces. 
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The King 


he case, which involved a self- 

| styled atheist messiah, cyber- 

speculation and Julia Roberts, was 

_ hardly conventional fare for federal 

) government lawyers. 

_ But for Cal Becker, point man on 
the file, it was really just a routine 

_ trademark protection issue dressed 

up for the modern realities of the 

_ Internet. 

_ In July, an international Internet 

_ dispute-resolution forum sided with 

_ Becker and a team of Canadian 

- government lawyers. They were seek- 

ing control over a series of Internet 

| domain names legally registered to 

| David Bedford, a Burnaby, B.C. man 


A panel of the World Intellectual 

| Property Organization (WIPO) found 
| that the domain names (including 

| environmentcanada.com, statistics 

| canada.com and governmentof 

| canada.com) were confusingly 
similar to actual Web sites operated 

| by the government, and ordered that 


Department of Justice 
Canada 


of His Domain 


| who calls himself the “Domain Baron.” 


the disputed Internet addresses be 
turned over to the government. 
“The main reason we went after 
him was because we have a govern- 
ment that is committed, as a matter 
of policy, to delivering its services to 
the public via the Internet,” says 
Becker, coordinator of the Depart- 


ment of Justice’s Intellectual Property | 


Secretariat. “So anything that inter- 
feres with this is, to say the least, 
an irritant.” 


Bedford’s tactic was classic cyber- 
squatting—registering Internet 
addresses on speculation, in the 
hope that somebody will eventually 
want to buy them. 

Bedford had set up his registered 
domain names so that they routed 
visitors to his Domain Baron home 
page. Thus, for instance, surfers 


searching for the Environment Canada : 


site at environmentcanada.com 
would land on domainbaron.com. 


Ministére de la Justice 
Canada 


Government 
Publications 


ustice canada 


www.canada.justice.gc.ca 


The King of His Domain 
PAGE 1 


‘ AnD Teton cn Act 


PAGE 4 


Veteran RCMP Officer 


Honoured 
PAGE 5 


Centrepiece 
Justice Without Borders 
PAGE 6 


Outside the Law 
Literary Side of the 


Vancouver Office 
PAGE 9 


Outstanding Journalism 
PAGE 12 


John Tait Memorial Lecture 
PAGE 12 


Canada 


Vol. 1 No. 4 


That site featured a listing of Web 
addresses registered by the Domain 
Baron, and offered for sale or lease. 

The address environment 
canada.com was available for a 
staggering US$30,000. Another 31 
government-sounding addresses, 
from canadacouncil.com to 
transportcanada.com, were also 
available for large amounts. 

The list, however, was not entirely 
dry and bureaucratic. It contained 
a wide selection of other intriguing 
purchase possibilities, such as 
LadiesForHire.com and pantsoff.com. 
What's more, the list was accompa- 
nied by other controversial material, 
including articles peddling atheism, 
denouncing the Pope, and promoting 
smoking rights for children. 
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The WIPO panel concluded 
that Bedford “set about to 
embarrass the Complainant 
(the Government) into paying 
his asking price for the disputed 
domain names by placing on the 
[Domain Baron site] objectionable 
content that was likely to prompt 
complaints to the Complainant 
from outraged members of the 
public.” 

Bedford, the panel continued, 
registered the government-related 
domain names “primarily for the 
purpose of selling ... them to the 
Complainant for valuable consider- 
ation exceeding his out-of-pocket 
expenses ... This is evidence of 
both bad faith registration and 
bad faith use.” 


The trouble began when the 
Canadian government decided 
that the addresses of all its depart- 
ments and agencies would be 
distinguished by names ending 
in “.gc.ca” in order to preserve a 
consistent federal Internet identity. 

Bedford spied an opportunity. 
Between January 1999 and May 
2000, he registered dozens of 
domain names that were similar 
(or even identical) to the govern- 
ment site names, except with 
different suffixes—typically just 


a“ ” 


-COM. 


SETTLEMENT OFFERED 


The government, recognizing the 
potential for public confusion, asked 
Bedford to drop his government-like 
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domain names, and offered him 
$300 per address to cover his regis- 
tration costs. Bedford, however, 
demanded four times as much. 

Becker, as the government’s 
senior advisor on Internet law, was 
asked to come up with a solution. 

While a civil suit over trademark 
infringement might have been 
possible, Becker recommended 
that the case be sent to binding 
arbitration, under the Internet 
Corporation for Assigned Names 
and Numbers (ICANN) Uniform 
Domain Name Dispute Resolution 
Policy. (Like many other things 
related to the Internet, domain 
name arbitration is relatively new, 
and always evolving. ICANN’s 
domain name dispute resolution 
policy, for instance, was only 
adopted in August of 1999.) 

Of the four ICANN-accredited 
arbitration bodies, Becker selected 
the Arbitration and Mediation Centre 
of the Geneva-based WIPO. The 
entire process—submissions and 
ruling—took place online. 

Initially, the arbitration approach 
focussed on protecting the rights of 
registered commercial trademark 
holders. But, as Becker himself ack- 
nowledged, the Canadian govern- 
ment is not a commercial enterprise 
in the conventional sense of “trade.” 
Its “business” is service delivery, 
with any fees that are charged used 
only to defray direct costs. 

In that context, the prospects for 
a successful procedure against the 
Domain Baron appeared dim. “It 
could have gone either way,” Becker 
recalls. “The panel could just as 
easily have said, ‘Whatever these 
marks are, they aren't trademarks, 
because the Government of Canada 
is not engaged in trade.’ ” 


HELP FROM HOLLYWOOD 
Just then, however, a case by 
Hollywood superstar Julia Roberts 
emerged to work in Canada’s favour. 
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Lawyers for the actress succeeded 
in wresting the domain name julia 
roberts.com from cyber-squatters. 
In an effort to protect the commer- 
cial value of the actress’s name, 
they argued that because the name 
“Julia Roberts” was so widely known, 
it enjoyed common law trademark 
protection—even without an actual 
registered trademark on the name. 

“We said, ‘If Julia Roberts has 
common law trademark rights, so 
does the Government of Canada,’ ” 
says Becker. “And away we went.” 

In response, Bedford argued that 
the government was not entitled 
to invoke trademark rights on his 
domain names, because they were 
generally composed of common 
words such as “statistics” and 
“natural resources.” 

Besides, Bedford claimed, the 
government shouldn't even be 
involved, since his intended buyers 
for names such as statisticscanada 
.com and resourcescanada.com 
were media organizations, venture 
capitalists, pollsters and the like. 

The panel, however, sided with 
the government. While it conceded 
that governmental names were not, 
in the main, protected as registered 
trademarks, they nonetheless 
enjoyed common law trademark 
protection. As such, the panel found 
that the Domain Baron's registered 
names were either identical to, or 
confusingly similar to, the names 
of government departments and 
agencies. Changing the suffix from 
“gc.ca” to “.com’ did nothing to 
alter this fact. 


TREMENDOUS VICTORY 

The panel then ordered that 31 

of the Domain Baron’s registered 
domain names be transferred 

to the appropriate government 
departments. In the 32nd 
instance—dominionofcanada.com— 
the panel noted that because 
Canada had not described itself 


as a dominion since 1982, no com- 
mon law protections applied. (That 
domain name has since been 
purchased by a university history 
professor.) 

Still, says Becker, 31 out of 32 
amounts to a tremendous victory. 

“T was thrilled, frankly,” he said. 

“This was a measure to protect 
the integrity of the Government of 
Canada’s Internet presence. It 
eliminates confusion with respect 
to the government’s presence. It 
also makes it less likely that people 
will interfere with the government’s 
delivery of electronic services, and 
reduces the potential for the public 
being unable to access government 
services over the Internet.” 

But the story doesn't end there. 

Since domain name arbitration 
decisions don't set precedents 
binding on other disputes, each 
department will have to remain 
vigilant, and will have to challenge 
other contenders as the need arises. 

And the need will arise. While 
the Domain Baron was certainly 
the biggest and busiest of the 
cyber-squatters, he is not alone. 
Others can—and have—registered 
names similar to those of federal 
government departments. 

Even now, the Canadian Internet 
Registration Authority, which 
administers “.ca” domain names, 
does not have an arbitration 
procedure. Thus, there is as yet no 
mechanism to discourage Internet 
speculators from registering domain 
names such as justicecanada.ca— 
easily confused with the genuine 
article, canada.justice.gc.ca. 

“As and when the procedures 
become available, we will be going 
after the Domain Baron, among 
others, again,” Becker promises. 


justice canada | 3 


Vol. 1 No. 4 


Government of Canada Introduces 


Anti-Terrorism Act 


SHSOSSSHHOOHHHOHOHSHSSEEHHHSESHHHHHFHHOHHHHSHOSHEHEHEHESHHSESHESHSHFSHOHSSHHSHSHOSHKEHEHSESEHHHSHSHHHHSHSHOHSSESHEHHEEHSETHHOSHHSHSHSSOHSHSHHHETSEHEEEEOES e@eeoveeseeoeeenan 


punish terrorists. It also gives law 
enforcement and national security 
agencies new investigative tools to 
gather information about terrorists 
and terrorist groups and to prosecute 
them, as well as to protect Canadians 
from terrorist acts. 

In addition, measures are 
included to address the root causes 
of hatred and to ensure that 
Canadian values of equality, toler- 
ance and fairness are affirmed in 
the wake of the September 11 attacks. 

While the Act takes aim at terror- 
ism, it also includes checks and 
balances to uphold the rights and 
freedoms of Canadians and ensure 
consistency with Canada’s legal 
framework, including the Canadian 
Charter of Rights and Freedoms. 
These safeguards include the 
requirement for due process, as 
well as the consent of the Attorney 
General and judicial review where 
appropriate. 


he federal government has 

introduced the Anti-Terrorism 
Act as part of its response to the 
deadly September 11 terrorist 
attacks in New York and Washington. 

Bill C-36 was tabled in the House 
of Commons by Justice Minister 
Anne McLellan on October 15. 

“The horrific events of 
September 11 remind us that we 
must continue to work with other 
nations to confront terrorism and 
ensure the full force of Canadian 
law is brought to bear against those 
who support, plan and carry out 
acts of terror—we will cut off their 
money, find them and punish 
them,” McLellan said. 

The new Anti-Terrorism Act 
strengthens existing laws to deter 
and disable terrorist organizations, 
while preserving Canadian values 
of freedom and respect. 

The legislation creates measures 
to identify, prosecute, convict and 


knowingly collect or give funds, 
either directly or indirectly, in 
order to carry out terrorism, by 
denying or removing charitable 
status from those who support 
terrorist groups, and by making 
it easier to freeze and seize their 
assets; 

¢ makes it easier to use electronic 
surveillance against terrorist 
groups; 

* creates new offences targeting 
unlawful disclosure of certain 
information of national interest; 

¢ amends the Canada Evidence Act 
to guard certain information of 
national interest from disclosure 
during courtroom or other judicial 
proceedings; 

¢ allows, within carefully defined 
limits, the arrest and detention 
of, and the imposition of 


: Among its provisions, 
: the Act: 


* 


> ¢ defines and designates terrorist 

> groups and activities to make it 

* easier to prosecute terrorists and 

- those who support them; 

¢ makes it an offence to knowingly 
participate in, contribute to or 
facilitate the activities of a terrorist 
group, or to instruct anyone to 
carry out a terrorist activity or an 
activity on behalf of a terrorist 
group; 

¢ makes it an offence to knowingly 

> harbour a terrorist; 

> creates tougher sentences and 
parole provisions for terrorist 
offences; 

¢ cuts off financial support for 
terrorists by making it a crime to 
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The Act will also be subject to a 


Parliamentary review in three years. 


“These measures strike the right 
balance between civil liberties and 
national security, and signal our 
resolve to ensure that Canadians 
will not be paralyzed by acts of 
terrorism,” McLellan said. 

The proposed legislation is 
in keeping with actions taken by 
Canada’s international partners 
against terrorism. Canada has 
already ratified 10 of 12 United 
Nations’ counter-terrorism 
conventions, and with the new 
legislation will be able to ratify 
the remaining two. 

The bill and background infor- 
mation can be obtained at 
www.canada.justice.gc.ca/en/ 
terrorism / 
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conditions of release on, suspected 
terrorists to prevent terrorist acts 
and save lives; 

¢ requires individuals who have 
information related to a terrorist 
group or offence to appear before 
a judge to provide that information; 

¢ extends the DNA warrant scheme 
and data bank to include terrorist 
crimes; 

e amends the Criminal Code to 
eliminate online hate propaganda 
and create a new offence of 
mischief against places of religious 
worship or religious property; and 

¢ amends the Canadian Human 
Rights Act to extend the prohibi- 
tion against hate messages 
beyond telephone messages to 
include all telecommunications 
technologies. 
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Veteran RCMP Officer 


Honoured for Youth Work 
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21-year veteran RCMP officer 

who tries to convince kids “it’s 
not cool to break the law” is this 
year’s winner of the Minister of 
Justice National Youth Justice 
Policing Award. 

Constable Max Morin was pre- 
sented with the Award, sponsored 
by the Department of Justice in 
collaboration with the Canadian 
Association of Chiefs of Police, at 
the association’s annual meeting 
in Saskatoon in August. John 
Maloney, Parliamentary Secretary 
to Justice Minister Anne McLellan, 
presented the award on her behalf. 

Certificates of Distinction were 
awarded to two other Mounties: 
Sergeant Dave Dort, of Grand 
Falls/Windsor District, Labrador 
and Constable John T. Kennedy, of 
Stellarton, Nova Scotia. Honourable 
Mentions were given to Sergeant 
Wade Blake, also from the RCMP 
in Labrador; Constables Grant 
Obst, Randy Hubsman and Tim 
Korchinski, all of the City of 
Saskatoon Police Service; and 
Detective Constable Grant Hamilton, 
of the Victoria Police Department. 

The Award, now in its second 
year, recognizes the efforts of police 
officers who work in a manner that 
promotes, and is consistent with, the 
goals of the federal government’s 
Youth Justice Renewal Initiative. 
Among the factors considered in 
selecting the Award winner are: 

e innovation and creativity; 

e the use of community-based 

resources as alternatives to 
the formal court process; 

¢ the effective use of police 

discretion; 

¢ conferencing; 

* community-based alternatives 

to custody; and 
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Constable Max Morin 


¢ the rehabilitation and reinte- 
gration of youth through posi- 
tive, police-sponsored youth 
activities. 

This year, 33 nominations were 
received from police services, 
community groups, schools and 
individuals across Canada. 

Constable Morin, who is 
currently posted at the RCMP 
satellite detachment in Ahousaht, 
British Columbia, was honoured for 
his success in “building trusting and 
respectful relationships” that have 
helped young people in trouble with 
the law turn their lives around. 

He has shown imaginative lead- 
ership in starting and supporting a 
number of innovative projects 
involving native youth. These 
include educational field trips, 
encouraging youths to pursue 
careers in law enforcement, active 
participation in healing circles, and 
organizing discussions that involve 
young offenders, victims and their 


families. He also promotes the use 
of family circles, talking circles and 
circle sentencing as alternatives to 
the court system. 

In addition, Morin has created 
active partnerships with other 
community resources, establishing 
excellent relationships with Band 
councillors elders and hereditary 
chiefs. He frequently works with 
counsellors and native care workers 
employed by the Ahousaht Holistic 
Centre, as well as with the young 
people themselves. 

Constable Morin has worked hard 
to raise the self-esteem of young 
people in his community through 
frequent visits to their homes and 
by making time for them whenever 
they drop by his office. “He fosters 
respect with these young adults, 
reminding them in turn to respect 
those people around them. This 
enables them to better reflect on 
our community's societal values,” 
says one community member. 
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The Centrepiece 


Justice Without Borders 


by Stuart Foxman 


or the past four years, the South 

African Department of Justice 
has relied on Georgina Pickett to 
help that country’s justice system 
adapt to the post-Apartheid era. 

Pickett has provided expertise 
to help South Africa’s judges and 
magistrates deal with their new Bill 
of Rights, entrench human rights 
sensitivity on the bench, and 
improve the administration of the 
courts. 

And who is this expert on South 
African justice? 

Not a South African at all, but a 
Canadian lawyer with Department 
of Justice Canada’s International 
Cooperation Group. 

Pickett’s lengthy assignment in 
South Africa is a prime example of 
how the International Cooperation 
Group is helping to institute fair and 
just legal systems the world over. 

Pickett arrived in South Africa 
in 1997, a year after the country 
adopted a new constitution that 
included a Bill of Rights based 
largely on Canada’s Charter of 
Rights and Freedoms. “Because we 
adopted our Charter some 15 years 
before they did, we’ve had 
the opportunity to build up a large 
body of jurisprudence that we can 
draw on,” says Pickett. 

The International Cooperation 
Group can be seen as the “foreign 
aid” arm of the Department of 
Justice. 

“What we're trying to do is provide 
assistance with justice reforms to 
countries in transition, and to 
developing countries,” says Thea 
Herman, head of the Group. 

While it has formally existed for 
just over two years, the International 
Cooperation Group’s roots go back 
to the fall of the Berlin Wall in 1989. 
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At that time, the department 
embarked on a series of projects 
related to the changing legal systems 
in formerly communist countries 
such as Hungary and the Czech 
Republic. Over the next decade, the 
work expanded beyond Eastern 
Europe, tackling projects from the 
Eastern Caribbean to Mali. 


PARTICULARLY APPEALING 
Canada is not the only Western 
nation to offer assistance to 
countries that are undergoing 

legal reform. But Herman suggests 
that the support of Canada’s 
Department of Justice is particularly 
appealing. 

She points to a map of the world 
on her office wall: the countries are 
color-coded according to whether 
they practise civil, common, Islamic 
or customary law. 

“Because Canada has both civil 
and common law, we have a capacity 
that very few countries have,” says 
Herman, formerly Senior Assistant 
Deputy Minister and head of the 
department’s policy sector. 

“We can deal easily with 
countries who practise either 
system, and we can also help 
countries that are looking at 
issues of harmonizing their laws 
with the laws of another system— 
in the commercial field, for 
example.” 

Canada’s federal system is 
another plus. “When the Czech 
and Slovak republics were explor- 
ing legal aid, we would invite people 
from the provinces to talk about 
their models.” 

Yet another advantage when it 
comes to international cooperation, 
says Herman, is our inherent 
Canadian diversity. “We have a 


multilingual and multiracial 
heritage, and we have a reputation 
for being comfortable working 
internationally, and respecting 
other systems. We don't necessarily 
view our system as being the best 
for all situations. Instead, we’re 
open to exploring options. 

“Also, we were never a colonial 
power, so we don't have the baggage 
that England or France might have 
when dealing internationally.” 

Finally, Herman points out that 
“we have a reputation for having an 
honest, well-functioning legal system, 
with judges who are competent 
and who operate with integrity.” 


UNDER PRESSURE 

As a result of economic globalization 
and a movement towards democra- 
tization, Herman notes that govern- 
ments throughout the world are 
under pressure to increase stability 
and accountability—and that 
involves modernizing their justice 
systems. Canada can support such 
reforms in two areas: improving the 
laws themselves and strengthening 
law-related institutions. 

In the area of improving laws, 
the International Cooperation 
Group can offer expertise in: 

¢ reviewing a civil code and its 

various substantive provisions; 
¢ modifying criminal legislation 
to deal with issues such as 
organized crime, money laun- 
dering, and sentencing; and 
¢ designing a juvenile justice 
system that reflects the partic- 
ular needs of minors. 

To strengthen legal institutions 
in other countries, the Group may 
be involved in: 

* restructuring the legislative 

drafting system, to ensure that 
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laws are well written; 

¢ reforming the courts (including 
remuneration, rules of conduct, 
and the methods for selecting 
judges); 

* creating a strategy that will 
promote integrity in the public 
sector and will strengthen the 
standards governing the con- 
duct of public officials; and 

e reforming a criminal justice 
system (helping design a drug 
control strategy, witness- 
protection program, an 
elaborate crime prevention 
strategy, protection of the rights 
of victims, and improving the 
structure of the public 
prosecution function.) 

Assistance can also include 

exchanging views between the 
countries’ experts, holding study 
periods in Canada and seminars 
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in the foreign country, project 
organization, and the preparation of 
specialized background documents. 

How does this expertise play out 
in practice? 

In Europe, the International 
Cooperation Group is currently 
involved in a three-year program 
providing assistance to the Slovak 
Republic, the Czech Republic and 
Hungary. The initiative touches on 
a number of issues that include 
criminal justice reform, sentencing, 
legal aid and judicial ethics. 

Herman is particularly proud of 
a recent project in French-speaking 
Africa, involving a publication that 
promotes women’s rights, and the 
improvement of women’s legal 
status. That publication (see page 8) 
is being distributed through a net- 
work of legal aid and consultation 
centres. 


Most recently, the Group signed 
an agreement to help Bangladesh 
build the capacity of its legislative 
drafting office, reform its criminal 
law and procedures, and contribute 
to the organization of its law 
reform commission. 


The International Cooperation 
Group becomes involved in inter- 
national projects either through 
regional organizations or by dealing 
directly with individual countries. 
Since it has a small core budget 
and operates essentially on a cost- 
recovery basis, most projects are 
funded through outside organizations 
such as the Canadian International 
Development Agency (CIDA). 

The Group is based in Ottawa. 
It numbers about 20, depending on 
project needs. Where appropriate, 


a 
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it invites the participation of 
experts from elsewhere in the 
Department of Justice, as well as 
from other federal departments, 
provincial governments, provincial 
legal aid plans, the judiciary, the 
academic community, the Canadian 
Bar Association (CBA) and the 
private sector. 


Herman has also helped to 


organize a series of workshops on 
international legal cooperation. 
They have been held in conjunction 
with the CBA, the Canadian Council 
of Law Deans, the National Judicial 
Institute, and a host of other 
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Promoting Women’s Rights in Africa 


eeeeee 
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Wr is the head of the house- 
hold? 


In Africa, the question of 
who heads the family often has 
tremendous legal significance. 
Men can often unilaterally decide 
where their families live, whether 
the children go to school, whether 
wives can work and how wives can 
spend money. 

“If you don’t have equality in 
the home, you can't have equality 
in public society,” says Nicole Roy, 
counsel with the Department of 
Justice Canada’s International 
Cooperation Group. 

The Group is assisting non- 
governmental organizations that 
work with women in Africa, to 
help promote women’s rights and 
to improve women’s legal status. 
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Canadian organizations involved 
in such work. (The most recent 
workshop was held in August in 
Saskatoon, in conjunction with the 
CBA’s annual meeting, and 
featured the former Chief Justice 
of Zimbabwe, the Hon. Anthony 
Gubbay.) 

Herman acknowledges that 
when most people think of foreign 
aid, subjects such as health care, 
education, social services and eco- 
nomic development come to mind 
more readily than legal reform. 
But it is because legal reform is 
so fundamental to the rest of a 


Roy recently headed a project 
to help women in French-speak- 
ing Africa better understand their 
rights. It involved compiling a 
review, called “La Femme et le 
Statut de Chef de Famille,” on 
issues and changes in family 
law. The articles were authored 
by female legal experts from 
Cameroon, Guinea, Ivory Coast, 
Niger, Rwanda, Senegal, Togo and 
Tunisia, as well as the Province 
of Quebec. 

“La Femme et le Statut de Chef 
de Famille” appeared in Yoon Wi, 
a Senegalese magazine that regu- 
larly covers the law. (“Yoon wi,” a 
term in the Wolof dialect of 
Senegal, can be loosely translated 
as “the way” or “the road.”) The 
special edition of the magazine 
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The Centrepiece 


country’s transition that she finds 
the work of the International 
Cooperation Group so satisfying. 

“In most cases, we are making a 
difference,” says Herman. “Without 
the rule of law and an honest legal 
system, it’s hard for other aspects 
of aid to take root. 

“Just look at economic develop- 
ment. If you don’t have a proper 
legal system or an independent 
judiciary to ensure that contracts 
are enforced, a lot of money for 
economic aid can be wasted. 

“Legal reform is an essential part 
of any country’s development.” 


was distributed this past summer 
in 13 countries in French-speak- 
ing Africa, through a network of 
legal aid and consultation centres. 
Now that “La Femme et le 
Statut de Chef de Famille” has 
been completed, Roy is looking at 
producing another publication— 
perhaps on the legal implications 
for a woman if her husband dies. 
“The legal situation of women 
in Africa has not advanced much,” 
says Roy. “It’s important to stimu- 
late new ideas about the rights of 
women. We can do many things to 
help women in Africa have more 
power, decide what they want to 
be, and participate in the develop- 
ment of their own country.” 
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Outside the Law 


Literary Side of the Vancouver Office 


by Stephen Bindman 
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Peter Hogg 
His ‘Day Job’ 
the Inspiration 
for Lawyer’s 
Second Novel 


eter Hogg’s soon-to-be-pub- 

lished second novel still doesn't 
have a title, but the story bears an 
eerie similarity to his day job. 

And the Vancouver drug prose- 
cutor admits he really didn’t have 
to look too far for inspiration for 
the book. 

“I didn't have to do any research. 
I just went to work,” says Hogg. 

“Tt’s a story about a drug dealer, 
his psychological make-up, his 
motivations. It’s not a detective 
novel or a whodunnit of any sort— 
it’s an account of, basically, two 
weeks in the life of a middle-level 
coke dealer who had once been 
a lawyer. 

“Interspersed with that is the 
story of a police officer and a pair 
of prosecutors. It’s plot-driven to 
a degree, but the emphasis is on 
character, as opposed to plot. It 
certainly isn't a story of brave young 
prosecutors fighting the forces of 
evil. There’s a moral ambiguity and 
a sardonic quality to the work.” 

Hogg, who recently obtained 
the first major conviction in British 
Columbia against members of the 
Hells Angels, says he obviously 
changed a few things in the 
upcoming book. And he kept a few 
secrets—no revealing of informants, 
or undercover police techniques. 
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Peter Hogg 


“There has to be a balance 
between—for lack of a better word— 
art and real life or fact. The structure 
of it and the factual details have to 
be accurate to a certain degree just 
to give it an air of reality. But, within 
that, there's a lot of poetic licence 
and room to create. 

“Certainly a lot of details are 
based on real cases I’ve handled. 
This novel is a culmination of events 
and experiences that have occurred 
in my career.” 

Reflecting upon his professional 
experiences in his writing is nothing 
novel for Hogg. 

His first novel, Crimes of War, was 
inspired by two years working in the 
Department of Justice’s War Crimes 
Unit, which investigated and prose- 
cuted suspected Nazi war criminals 
living in Canada. 

That 1999 book beat out 600 
other entries to win the first—and 
as it turned out, only—Chapters/ 
Robertson Davies Prize for first-time 
Canadian novelists. (Chapters can- 
celled the prize this year, and the 
second winner lost the award after 
it was discovered that the winning 
author had submitted his manu- 
script under a female pseudonym.) 


The award gave Hogg $5,000, the 
services of a professional editor, 
publication by McClelland and 
Stewart, publicity by Chapters and 
an exhausting two-week national 
promotional tour that included 
stops on Canada AM, Newsworld 
and Midday. 

His novel also made the 
Canadian best-sellers list, and 
was later published in the United 
States. Reviewers called it “a rivet- 
ing read,” “a gripping first novel” 
and “a provocative first effort.” 

Crimes of War tells the story 
of an historian in Ottawa’s Special 
Prosecutions Unit (a fictionalized 
version of the War Crimes Unit) 
who becomes obsessed with a 
Nazi war criminal: a former SS 
interpreter, who is a retired 
Winnipeg businessman. 

Hogg says the historical aspects 
of the book are based on real events, 
and on his interviews with Holocaust 
survivors and former SS men. 

But his contemporary story 
of researcher Dennis Connor is 
fictional. 

“Maybe there are some ele- 
ments of truth in it, but really it 
was purposely meant to be much 
more lighthearted and satirical, to 
relieve some of the burden of read- 
ing about these horrific events. It 
was meant to be somewhat of a 
contrast to the more serious and 
uglier stories of the Holocaust. 

“The contemporary story is an 
image of some of the experiences | 
had in Ottawa. But the main char- 
acter certainly isn't based on me. 
You can’t help but bring in aspects 
of yourself, and other people you 
see, in any character you draw. 
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When youre creating it from your 
mind, invariably something of 
yourself slips into every character.” 

Hogg, who joined the Department 
of Justice in 1993 after a career as 
a prosecutor in Manitoba, says he 
always wanted to write. It was just 
a question of “when I would start, 
and when I thought I had a story, 
or stories, to tell.” 

He didn’t start to write seriously 
until the summer of 1996, when he 
moved to Calgary from Ottawa. But 
even then it was sporadic until he 
entered the Chapters competition, 
was named a finalist, and was told 
he had to finish the manuscript in 
a matter of months. 

“Often when you're younger, 
quite frankly, you don't have a lot 
to say. You just have some jumbled 
thoughts and ideas. 

“It’s really a question of growing 
up. You develop to a certain maturity, 
where intellectually or emotionally 
youre able to get these thoughts 
out in a relatively articulate form. 

“At the beginning, one has this 
inchoate sense of wanting to start 
expressing ideas. 

“But now, it’s just something I do.” 
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Hogg found his second book, 
which took two years of writing, 
weekends and evenings, both easier 
and harder to write than the first. 

“It’s easier because I’ve done a 
lot more writing, and the words tend 
to flow and the ideas come out. But 
it’s harder because you feel you're 
under a certain pressure to make 
it much better than the first book. 

“You know youre only as good 
as your next book. I want to keep 
publishing novels, so in that sense 
you feel a certain pressure. 

“But on the other hand, there’s a 
mass of people out there trying to 
get published, and you tend to for- 
get that. Then you realize just how 
lucky you are that it’s happening.” 

He already has some ideas for 
his third book. And he doesn’t hesi- 
tate fora moment when asked if he 
would like to write full-time: “If 
could, I would, in a second. We'll 
see what happens.” 

“Let’s put it this way—I don't 
expect a million-dollar advance. 

In Canada, it just doesn’t happen. 
But I wouldn't mind taking some 
time off, five months or so, to 

research and write the next book. 


It’s rather hard to work the day job 
and then do the night job immedi- 
ately afterwards.” 

As for finding a name for his new 
work, which should be published 
next year, Hogg says that’s in the 
hands of his capable editors. 

“I’m terrible with titles. That’s 
the wonderful thing about leaving 
the manuscript with your editors. 
They are there to help you bring 
out the best in the manuscript. In 
my case, that includes the title. It 
will be something that jumps out 
of the text, a phrase or a word that 
simply ‘fits.’ ” 


tuart Whitley is out to prove that 

Canadian history isn’t as dull as 
many people believe. 

Judging by the reviews, he 
appears to be succeeding. 

The senior lawyer in the 
Department of Justice’s Vancouver 
office has written two novels of 
historical fiction—and his latest 
has won an award of merit from 
the Manitoba Historical Society. 

“Writing is a tremendous release. 
It’s a focus for issues I have to 
grapple with, problems I have 
encountered,” says Whitley, 53, 
Director of Policy, Programs and 
Communications. “Everything I 
deal with during the day, in a sense, 
becomes grist for the mill; and it’s a 
way of working it out in an entirely 
fictionalized context. 

“The obstacles we all face, and 
particular people I deal with in real 
life, aren’t recognizable because 
they’re contextualized in a 
completely different way. But 
nevertheless, my fictional characters 
are pretty real to me. 
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“The nice thing is you can make 
things turn out exactly how you'd 
like them to turn out.” 

Prior to joining Justice last year, 
Whitley served as Deputy Minister 
of Justice in the Yukon. He has also 
been Assistant Deputy Minister, 
Director of Prosecutions, and 
Director of Constitutional Law, for 
the Manitoba Attorney General. 

Whitley says he has always had 
an interest in writing, and in 
encouraging colleagues to write. 

In 1979, he started a journal called 
Crown Counsel’s Review, and his 
graduate thesis became a textbook, 
Jurisdiction in Criminal Law 
(Carswell, 1985). Four years later, 
he published Criminal Justice and 
the Constitution. 

“But I found legal textbook writing 
very frustrating because the law, 
particularly post-Charter, changed 
so quickly. So I thought I would try 
my hand at fiction.” 

His chosen genre is historical 
fiction—“taking events that actually 
occurred, that can be established 
through research, and then building 
fictional characters and events 
around those real events.” 

“T had never tried fiction, but 
I was always interested in history, 
and historical events that shaped 
this country. I was always a little 
perplexed at the notion that 
Canadian history was supposed 
to be dull and uninteresting, when 
in fact it’s fascinating. It’s every bit 
as interesting as the American 
popularized versions that we 
hear about and see all the time. 

“So I thought I would take 
events that interested me in the 
middle of the 19th century, which 
was around the time of the Riel 
Rebellion, and link them with other 
events that were happening at the 
same time around the world. 

“T think I demonstrate by com- 
parison that they were every bit as 
engaging as other histories that are 
more readily available.” 
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Climates of Our Birth, published 
in 1994, was the result of five years 
of writing “evenings after the kids go 
to bed, on holidays and on airplanes.” 


iii 


Stuart Whitley 


The story follows the parallel 
lives of two half-brothers who don't 
know each other, but who find each 
other at crucial times in Canadian 
and world history—during the 
Charge of the Light Brigade in the 
Crimean War, during the Sepoy 
Rebellion in India, and again dur- 
ing a buffalo hunt on the Prairies. 

One of the brothers is based 
on the first white child born in 
Western Canada. His mother was 
Isabelle Gunn; she came to the Red 
River settlement from the Orkney 
Islands disguised as a man, in order 
to seek her lover who worked for 
the Hudson’s Bay Company. 

A Winnipeg Free Press reviewer 
described the novel as an “extraor- 
dinary achievement” and a “novel of 
imagination that sweeps us through 
many of the great historical hap- 
penings of the 19th century. 

“The story is so good, the events 
so worth witnessing, and Whitley’s 
descriptive powers so strong, that 
we can be grateful for this view of 
a world that once was.” 

A Reckoning of Angels came 
six years later, in 2000. Set in the 
Ukraine, Manitoba, South Africa 
and the Klondike, it follows the 
parallel lives of a Ukrainian 


immigrant and the child of one of 
the boys from the first book. Their 
lives eventually intersect during the 
Manitoba General Strike of 1929. 

Last year, that work won the 
peer-judged Margaret McWilliams 
Award for best historical fiction 
from the Manitoba Historical 
Society. The Yukon News called it 
“Canadiana at its finest. It is highly 
recommended for anybody who is 
not afraid to think.” The newspaper 
also called Whitley “a master of lan- 
guage and character development.” 

Whitley is working on a third 
historical novel, and a publisher 
is currently reviewing a thriller 
that he has written about a prose- 
cutor who takes on militias in 
Washington State. 

Though he’d love to write full- 
time, Whitley also says he loves his 
day job so there’s no great push. 

“T love it, but I think I have to be 
realistic about it. I think I can write 
a book that people will enjoy, but 
don't know if I have the magic 
formula to make a million-seller.” 

And he knows he won’ get rich 
any time soon from his sideline. 
“I'd be happy if I can just keep 
myself in ink cartridges and paper 
and that sort of thing,” he jokes. 

Whitley also has some advice 
for other would-be writers: go for 
it. “Anybody who has ever thought 
about writing should write,” he says. 

“It’s not something that comes 
at birth; it’s something you have 
to work at. It’s simply a matter of 
turning the computer on, pulling the 
keyboard drawer out and starting, 
or picking up the pen and putting 
it against the pad. 

“Tt’s not a question of inspiration, 
and it’s not a question of innate 
talent. It’s work, but it’s good work, 
and it’s fun work, and anybody can 
do it, especially lawyers who are 
engaged daily in semantics and 
expression. If you think there's a 
novel inside you somewhere, there 
probably is.” &9 
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Outstanding Journalism Honoured 


he Toronto Star 

and CBC's the 
fifth estate are the 
winners of the 
second annual 
Justicia Awards for 
Excellence in 
Journalism. The 
awards, which rec- 
ognize outstanding 
French or English 
journalism that 
fosters public 
awareness and 
understanding 
of the Canadian 


Back Row: Danny Henry, CBC legal counsel; Harvey Cashore, 


the fifth estate; Howard Goldenthal, the fifth estate. 


justice system, are 
given in both print 
and broadcast media categories. 
rhey are sponsored by the 
Department of Justice, the 
Canadian Bar Association (CBA), 


Front row: Donovan Vincent, Toronto Star; Nick Pron, Toronto Star 


about false sex-abuse allegations 
in the early 1990s against fourteen 
adults and two young people in 
Saskatchewan. A special certificate 


* CONTRIBUTORS 


Nicole Baer (The King of His Domain) 
is an Ottawa writer specializing in 
social policy, health and women's 
issues. 

Stuart Foxman (Justice Without 
Borders) is a Toronto-based freelance 
writer. 

Stephen Bindman (Outside the Law) 
is an award-winning journalist and 
special advisor to the Department of 
Justice. 


HOW TO CONTACT US 

Debbie Schnubb 

Editor, justice canada 
Communications Branch 
Department of Justice 

East Memorial Building 

284 Wellington Street 

Ottawa, Ontario K1A 0H8 
E-mail: dschnubb@justice.gc.ca 
Fax: 613-941-2329 


EDITORIAL BOARD 


of merit was also awarded to CBC 
News for its day-long report on 
Canada’s prisons. 


and the Law Commission of Canada. 
The Toronto Star won for “Crime 
and Punishment,” a series of stories 


Rachel Larabie-LeSieur 
Marie-Claire Wallace 


on the state of Ontario's provincial 
courts. the fifth estate was honored 
for “The Scandal of the Century,” 


The awards were presented at 
the CBA annual conference, held in 
August in Saskatoon. (9 


John Tait Memorial Lecture 


a Bs Rt. Hon. Kim 
Campbell, visiting 
professor at the John E 
Kennedy School of 
Government at Harvard 
University, and former 
Prime Minister of Canada 
and Minister of Justice, will 
deliver the second annual 
John Tait Memorial Lecture 
on December 4 in Ottawa. 
rhe lecture will take place 
at 6 p.m. at the National 


Rt. Hon. Kim Campbell 


Gallery of Canada, on 
Sussex Drive. It is 
organized in conjunc- 
tion with the Faculty of 
Law, McGill University 
to commemorate the 
spirit of intellectual 
curiosity and openness 
of the former Deputy 
Minister of Justice, who 
died in 1999. For further 
information, please 
phone (613) 957-4224. (9 


rhe front page of the article “A New Northern Face” in the 3rd issue of justice canada 
was written by lan Sadinsky, not by the author named in the publication. 
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n early 1999, Yves Tessier consumed 

more than four times the legal 
limit of alcohol, then drove his car 
the wrong way down Ottawa's 
Queensway highway. 

His drunken rampage ended in the 
tragic death of John Du Bois, who 
just happened to be in the wrong 
place at the wrong time. 

Little did Tessier foresee that just 
over a year later, he would visit a 
high school with his victim's son, to 
speak to teenagers about the heart- 
break he had caused. 

Tessier spoke to Grade 13 students 
at an Ottawa-area high school at the 
request of Du Bois’s son Scott, who also 

_spoke of his family's loss. 

“Tt was the only thing I could give 
back,” said a visibly shaken Tessier, in 
an interview videotaped by the Law 
Commission of Canada. 

The joint appearance came, after 
Tessier pleaded guilty to criminal 
negligence causing death, in a meeting 
between the two to discuss how he 
could make amends for the damage 
he had caused. 

They met in the presence ofa 
mediator under the auspices of 


Department of Justice 
Canada 


Ministére de la Justice 
Canada 


the Collaborative Justice Project, : Restorative Justice 
an Ottawa-based pilot project. Itis one : Gaining Acceptance 
of several restorative justice projects: 
across Canada that have garnered the : PAGE 1 
support of the Department of Justice. 
Put very simply, restorative justice 
practices (which can be implemented 
at any point in the criminal justice 
process) emphasize restoration to 
the victim, as well as the safety of the 
community. They do not exclude : PAGE 4 
punitive measures for the offender, : ' 
although they do sometimes result in : Focus More on the Human 
sentence reductions. : Element, Kim Campbell Advises 
David Daubney is head of the Justice : PAGE 8 
Department’s Sentencing Reform : 
Team, which has been coordinating : First Dene Crown Prosecutor 
and overseeing federal involvement is Flying High in Her New Role 
in restorative justice initiatives across > PAGE 10 
Canada for the past six years. : 


“Our goal is to facilitate the : @anterenice on the Charter 


ongoing integration of restorative : of Rights and Freedoms 
justice practices, and to try to ensure : 


that the continuing growth of restora- : PAGE 11 
tive justice occurs in a principled 
way, with procedural safeguards for 
all participants,” says Daubney. 
“Parliament's traditional role is 
to make criminal law and criminal 
procedure. As stewards of criminal 


Calling all Journalists “is 
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; Act of Terror 
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> PAGE 12 


Canada 


law, the federal government has a 
duty to make sure alternative criminal 
procedures grow and develop in an 
orderly, fair and efficient way.” 


the United Nations Economic and 

Social Council meets this summer. 
He would like to see a similar set of 
guidelines adopted in Canada, as well. 


“... an intention to expand the use of 


restorative justice principles in sentencing” 
- Supreme Court of Canada in Gladue 


To this end, Daubney recently 
chaired a meeting of United Nations 
legal experts from 18 countries. 
That meeting resulted in a set of 
draft guidelines for implementing 
restorative justice processes. 

Daubney hopes this statement 
of principles will be adopted when 
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The federal government’s com- 
mitment to integrating restorative 
justice principles into the Criminal 
Code dates back to the late 1980s, 
when a parliamentary committee 
set out to make recommendations 
on criminal law reform after holding 
a series of hearings across Canada. 


An MP at the time, Daubney 
chaired that committee. “The 
committee is where my interest and 
enthusiasm for restorative justice 
principles was born,” he said. 

The all-party committee shared 
Daubney’s enthusiasm, and made 
a series of recommendations to 
Parliament that included amend- 
ments integrating restorative 
justice principles. 


The reforms, contained in 90 sec- 
tions of the Criminal Code, brought 
restorative justice concepts—such 
as Community-based alternatives to 
imprisonment—into sentencing 
procedures. They were adopted by 
Parliament in September 1996. 
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In the recent Gladue decision, lead to projects, at both grassroots grassroots support, and to provide 
the Supreme Court of Canada and international levels. a framework for restorative justice 
called the reforms “a watershed, Getting the United Nations to principles to be applied from the 
marking the first codification and adopt a statement of basic principles ground up. By adopting a set 
significant reform of sentencing regarding the use of restorative of principles at the international— 
principles in the history of Canadian justice is just a beginning, he says. and hopefully national—level 
criminal law.” The Court went on to “The point isn't to impose a set to begin with, we're laying the 
describe the reforms as “evidencing — of procedures on legal professionals groundwork for communities 
an intention by Parliament to here or elsewhere; it's to build to do exactly that.” (9 


expand the use of restorative justice 
principles in sentencing.” 

To date, the majority of the federal 
government's annual funding for 
restorative justice initiatives has been 
spent in Aboriginal communities, 
with the exception of about a dozen 
youth and adult initiatives (such as 
the Collaborative Justice Project 
in Ottawa), Daubney said. The 
Aboriginal initiatives include 
programs such as community 
sentencing circles and joint 
victim/offender conferences, in 
more than 285 rural and urban- 
based Aboriginal communities 
across Canada. 

But even at this early stage, 
restorative justice isn’t immune 
to criticism. 

First and foremost, says Julian 
Roberts, a criminology professor 
at the University of Ottawa, there 
is the question of whether the 
criminal justice system and the 
general public are prepared to 
accept and adopt restorative 
principles, as opposed to more 
traditional punitive ones. 


Calling All Journalists... 
Do Yourself Justice! 


Justicia Awards 2002 


lf your superior reporting on justice issues has 
contributed to public knowledge, understanding or 
debate about Canada's system of justice, you may be 
a contender for this year's prestigious Justicia Awards. 


The Justicia Awards recognize outstanding broadcast 
and print stories that promote better public awareness 
of any aspect of Canada's justice system. Award win- 
ners are selected by an independent panel of judges. 


| To qualify, stories must be published or broadcast 
| between May 16, 2007 and May 15, 2002. The 
| deadline for this year's entries is June 15, 2002. 
| To check out details or obtain an entry form, visit 
} us online at www.cha.org/Awards/Justicia, or con- 
| tact Isabelle Brazeau, Canadian Bar Association, at 
1-800-267-8860 ext. 154° ibrazeau@cba.org. 


SELLING THE CONCEPT 
“The challenge will be selling 
restorative justice to legal profes- 
sionals,” Roberts said at a panel 
discussion marking Restorative 
Justice Week, in November. 

“Restorative justice principles are 
very broad,” he continued. “And while 
legal professionals may not be directly 
opposed, they may not have the time 
or the interest to become involved 
in implementing them.” 

But Daubney sees the adaptability 
of restorative justice principles as 
an asset that will build support, and 
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Act of Terror 
Justice Department moves quickly to craft balanced 
anti-terrorism legislation 


by Nicole Baer 


COOKS HOHSHSHSHOHSHEHSHEKRASHOHHEESESHOSHOHSHSSHHOHHSHOEHEHESHESEHHESSHCHHSHSHOHHSHOHHRHEHOHSHEKSSSHSHEHSHSHSSSSHRSSRRSSHSHSSESHSHESSHSHHSEHSFTSHEHEHESEHHSHCOCHHTEH OSES SESBE 


he late-summer breezes off the 

Atlantic caress the Nova Scotia 
resort village of White Point Beach, 
urging reflection, creativity and 
consensus. 

But for those attending the 
Federal/Provincial/Territorial 
Ministers Responsible for Justice 
meeting on September 11, the 
tranquil memories have been 
shattered by a shocking association, 
forever seared into their minds. 

“We had just started the meet- 
ing,” recalls Richard Mosley, 
Assistant Deputy Minister, Criminal 
Law Policy and Community Justice 


Richard Mosley, Assistant Deputy Minister 
for Criminal Law Policy and Community 
Justice Branch 


Branch. “We were about one hour 
into it, at most, when a colleague 
came up from downstairs and said, 
‘Something terrible has happened 
in New York.’ 

“We all trooped down to the TV 
set and stood around in horror—as 
you can imagine, as people every- 
where did—and watched the 
unfolding of this event.” 
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Mosley adds, “We had no idea 
what would happen next. There 
was a lot of concern at the time that 
this wouldn't be just an isolated act.” 

The meeting, between then 
Justice Minister Anne McLellan, 
Solicitor General Lawrence 
MacAulay and their provincial 
and territorial colleagues, was 
soon adjourned. 

The first challenge for the 
Department of Justice was to 
provide legal advice to dozens of 
government departments on the 
myriad immediate issues the ter- 
rorist attacks raised—everything 
from dealing with the planes from 
around the world that were now 
landing at Canadian airports, to 
beefing up security at the borders 
and at federal buildings. 

The safety of nuclear facilities 
preoccupied the Canadian Nuclear 
Safety Commission. Natural 
Resources Canada began to look 
at the storage of explosives and 
the protection of pipelines. Air 
travel issues were being debated 
at Transport Canada. 

“Day-to-day government busi- 
ness was on hold, we were in crisis 
response mode,” recalls Carolyn 
Kobernick, Deputy Head of the 
Business and Regulatory Law 
Portfolio, who helped coordinate 
the Justice response. 

Over the next few days, the 
Department launched what would 
become a legislative undertaking 
of unprecedented scope and 
challenge. 

The result was Bill C-36, the 
170-page Anti-Terrorism Act 
tabled one month and four days 


after the collapse of the World 
Trade Center towers. 

The legislation includes measures 
designed to identify, prosecute, 
convict and punish terrorists and 
their supporters. It contains a defi- 
nition of “terrorist activity,” and 
gives law enforcement and the 
justice system more tools to counter 
it, by (among other things) broaden- 
ing police and intelligence service 
powers, cutting off financial support 
for terrorists, creating new offences, 
and permitting stiffer sentences. 


FORMIDABLE CHALLENGES 
“In 20 years in the Department, I’ve 
worked on other bills late into the 
night and on weekends,” Mosley 
says. “But this was the single most 
difficult bill-making process I have 
ever been involved in. The challenge 
was great, but the team was highly 
motivated by a common sense of 
the importance of the work.” 

Formidable challenges lay in the 
complexity of the issues, the need 
to balance competing interests, the 
expectations of the Canadian people 
and their political leaders, and the 
urgent deadline. 

More than ever, the eyes of 
Canada and the world were on 
the crafting of a bill. “We were very, 
very conscious that this legislation 
would attract enormous attention, 
both here and abroad,” says Mosley, 
the point man on a file that involved 
dozens of people, both within and 
outside the Department. “It was 
obvious to us that with September 
11th we had embarked on a new 
era of terrorist activity, and that we 
needed to get the legislation right— 
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in terms of human security and of 
preserving the fundamental rights 
and freedoms of the people 

of Canada.” 

Deputy Minister Morris 
Rosenberg agrees that, even in 
those early days of terror and 
uncertainty, balance was the 
watchword. 

“We wanted to make sure that 
the actions we took were propor- 
tional, that they were neither over- 
nor under-reactions, and that they 
were taken, as much as possible, 
within a Canadian value structure.” 

Even as the Government sought 
to reassure the public that it would 
take urgent measures to counter 
terrorism, the formidable task of 
developing a response began with 
the rather pedestrian challenge of 
assembling the people to do it. 

Senior Justice Department 
officials still in Nova Scotia scram- 
bled for seats on a train, pulling 
into Ottawa three sleepless days 
after the attacks. 

With regular air travel shut down 
throughout much of the western 
world, General Counsel Donald 
Piragoff (who would later help 
coordinate the crafting of the bill) 
was stranded in Rome for several 
days. 

The anti-terrorism legislative 
response was proceeding on three 
tracks: 

¢ a review of powers and author- 

ities that already existed in 
Canada; 

¢ an assessment of the additional 

measures needed; and 

¢ the formulation of an effec- 

tive, yet measured, piece of 
legislation. 

For Dave Whellams, of the 
Criminal Law Policy Branch, the 
first task was to review the legisla- 
tive state of affairs—the existing 
law, pending legislative initiatives, 
and other outstanding issues— 
and to gauge which items could, 
if necessary, be expedited. 

For instance, work was well 
under way on Criminal Code 
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amendments relating to the 
Official Secrets Act and the Canada 
Evidence Act that could be fast- 


tracked to meet the new exigencies. 


Bill C-16, intended to cut off 
charitable tax breaks for terrorist 
organizations, was being studied in 
Parliament; it could be folded into 
the nascent Bill C-36. 

Important work remained to be 
done in order to bring Canadian 
laws in line with two United 
Nations conventions dealing with 
the suppression of terrorist bomb- 
ing and terrorist financing. 

“We immediately realized we 
would have to do work on matters 
which, up to then, had only been 
items for future attention in our 
work plan,” Mosley notes. “Other 
projects that until September 11 
had been priorities, were set aside 
and the staff assigned to the anti- 
terrorism team.” 

To add to the urgency, the UN 
Security Council passed a resolu- 
tion on September 28 requiring 
member nations to freeze terrorist 
assets. This required the rapid 
adoption of regulations under the 
United Nations Act. 

“The concepts we were develop- 
ing for those regulations—specifi- 
cally, how a regime for seizure, 
freezing and forfeiture would work 
for terrorist assets and property 
in Canada—would eventually be 
elaborated in C-36,” Mosley says. 

At the same time, other affected 
departments (including Transport, 
Defence, Solicitor General, Canada 
Customs and Revenue Agency and 
Immigration) were identifying 
measures that would be needed in 
the post-September 11 context. 


DEBATE ON FORM 

The growing list of matters to be 
addressed in legislation sparked 
internal debate over the ideal 
form of a bill. Would it be better 

to assemble one all-encompassing 
omnibus bill, or to introduce 
several omnibus bills as they 
became ready? 


The second option was eventu- 
ally favoured, resulting first in Bill 
C-36, and then C-42—the pro- 
posed Public Safety Act that was 
introduced in November by 
Transport Minister David Collenette. 


Deputy Minister Morris Rosenberg 


In the end, Bill C-36 combined 
various proposals already planned, 
or in preparation, within Justice; 
Bill C-16; new measures to ratify 
the two UN conventions; and some 
measures put forward by other 
departments, including clarifying the 
mandate of the Communications 
Security Establishment to collect 
foreign communications, and 
new powers for the Financial 
Transactions Reports Analysis 
Centre (FINTRAC) to combat 
terrorist-related money laundering 
activity. 

The bill also amended the 
Criminal Code to create a new 
offence of mischief motivated by 
bias, prejudice or hate based on 
religion, race, colour or national 
or ethnic origin, and the Canadian 
Human Rights Act, to clarify that the 
prohibition against spreading 
repeated hate messages by tele- 
phonic communications includes all 
telecommunications technologies. 

Throughout the early weeks, 
McLellan attended frequent meet- 
ings of the Public Security and 
Anti-Terrorism Committee of 
Cabinet. The committee was set up 
to oversee the federal response and 
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was Chaired by then Foreign Affairs 
Minister John Manley. 

“Legislation doesn't emerge 
from nowhere,” notes Rosenberg. 
“It starts from a discussion of ideas. 
And for legislation as important as 
Bill C-36, there are some key policy 
choices that need to be made in 
terms of the definition of terrorism, 
for example, the scope of the legis- 
lation, and the procedures that 
would be used.” 

Mosley says the development 
of Bill C-36 was guided by three 
principles. 

First, any proposal would have 
to have practical value for combat- 
ing terrorism. “We didn’t want to do 
something just for the optics, or for 
window dressing.” 

Second, every provision of the 
bill had to be consistent with the 
Charter of Rights and Freedoms. 
Consequently, the Department’s 
human rights lawyers were fully 
integrated into the process from 
the start. 

Third, while the bill did not have 
to be the same as legislation in 
other countries such as the United 
States and the United Kingdom, 
any differences had to be explain- 
able and defensible. 

“The debate in Parliament was 
very much focused on demands for 
action,” Mosley explains. “We 
expected that as soon as the 
Government unveiled its legisla- 
tion, the focus would be on how 
ours would compare with that of 
the U.K. and the U.S.” 

Rosenberg says officials kept 
careful track of developments 
abroad, “not that we adopted 
everything—their contexts were 
different—but we were conscious 
that our legislation was comparable 
to the legislative responses to terror- 
ism of other democratic societies.” 


PROCEDURAL INNOVATIONS 
To carry out the complex work, the 
Department created working teams 
comprising people from Criminal 
Law Policy, Human Rights Law, the 
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Federal Prosecution Service, and 
the National Security Group. Other 
advice was provided by Public Law 
Policy and legal service units across 
the Government. 

“Tt is common for our colleagues 
on the operational and advisory 
sides of the Department to be 
involved in our projects, but never 
have they been integrated into 
our work from the outset to this 
extent,” says Mosley. 

One of the innovations arose 
in the drafting process: what is 
ordinarily a methodical, linear task 
became an exercise in parallelism. 

Ordinarily, a specialist in crimi- 
nal law policy gives instructions to 
a legislative drafter, who provides a 
first draft. Then, the draft is circu- 
lated to the appropriate officials 
(including the human rights 
lawyers) for comments. 

In the case of C-36, nine bilingual 
teams of drafters were assembled 
to work simultaneously on the 
various parts of the bill. Under 
the leadership of Chief Legislative 
Counsel Katherine MacCormick 
and her deputy, Don Maurais, the 
teams worked late into the night 
and on weekends to meet the 
schedule. 

The drafters met the policy 
teams during 21 consecutive days, 
in specially equipped drafting 
rooms where instructors could 
follow, on a computer monitor, 
the text being created by the 
drafters simultaneously in each 
official language. Coordinators 
toured the rooms to monitor 
the evolution of the drafting, and 
to solve the problems that arose. 


LANGUAGES MONITORED 
The quality of the language coming 
out of the drafting rooms was mon- 
itored almost instantaneously by 
editors and jurilinguists, who were 
standing by to assist in the comple- 
tion of the drafting process. 

“The Legislation Section is fre- 
quently asked to draft large bills in 
a short period of time,” explains 


drafter Robert Archambault. “But 
this particular experience was 
unique; not so much because of 
its length, but because of the sense 
of urgency that every participant 
shared as a result of the dramatic 
overtones flowing from the events 
of September 11.” 

The full involvement of a team 
of human rights lawyers (the 
Department’s experts on the 
Charter) right from the start of the 
policy development process was 
another innovation contributing 
to the balanced nature of the final 
product. 

“The Government believed it to 
be absolutely essential that this 
new legislation—as strong as it was 
intended to be—should comport 
with Charter values, and be justifi- 
able under the Charter,” said Senior 
General Counsel Stanley Cohen. 

“The Government did not see 
resorting to the Charter’s notwith- 
standing clause as a viable alterna- 
tive. Overriding rights by using the 
clause would strip Canadians of 
fundamental protections, and take 
away their ability to challenge the 
legislation or its application in the 
event that the balance was imper- 
fectly struck.” 

Says Mosley: “The involvement 
of our human rights lawyers at the 
early stages of policy development 
was a very good idea. It allowed for 
a very dynamic process in which 
ideas were raised and challenged 
and, in some cases, abandoned.” 

Rosenberg agrees that excep- 
tional circumstances called for 
unorthodox approaches. “This 
was not a time for going through 
channels,” he notes. “If there was 
a problem, people came to me 
and said, ‘Look, I have a problem 
here.’ What would happen then, 
is that we would sit down and talk 
about it.” 

Invariably, he says, the discus- 
sions were constructive. “It was an 
environment that promoted positive 
criticism and creative thinking—an 
openness to accepting the need for 
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changes. Everybody realized that 
we needed all this input to contin- 
ually refine the product.” 


The Department’s consultations 
continued even after the Bill 
was introduced in the House of 
Commons on October 15. 

Officials met with the Privacy 
Commissioner, senior staff of the 
Information Commissioner, repre- 
sentatives of ethnocultural com- 
munities and legal organizations, 
provincial governments, and law 
enforcement agencies. 

Following public hearings by 
committees of both the Commons 
and the Senate, the Government 
amended Bill C-36 in several key 
aspects. 
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For instance, it clarified the defi- 
nition of “terrorist activities,” and 
removed the exception for “lawful 
dissent.” Thus, an illegal strike or 
blockade will continue to be dealt 
with under the criminal law, with- 
out escalating it into a potential 
terrorist act. 


The amendments also addressed 


concerns about giving the state 
powers to arrest a person on suspi- 
cion of future terrorist activity, and 
about compelling testimony from 
individuals with information on 
terrorist activity. These two powers 
will end after five years, unless 
Parliament votes to continue them. 

There is also a new requirement 
that federal and provincial ministers 
of justice and attorneys general, 


and ministers responsible for polic- 


ing report annually to Parliament on 
the use of these expanded powers. 

Rosenberg applauds the reporting 
requirement because it will provide 
meaningful input for the mandatory 
parliamentary review of the legisla- 
tion after three years. 

“We believe that aside from 
the legal accountability regime, 
where you've got judicial oversight 
—and there are a lot of legal safe- 
guards built into the bill—it was 
also important to have some trans- 
parency and political accountability 
as to how this legislation is being 
used.” 

Rosenberg and Mosley both 
believe that amendments were to 
be expected, given the complexity 
of the legislation, its far-reaching 
impact on Canadian society, and 
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the short amount of time available 
to craft the bill. 

They also note that both the 
Prime Minister and the Justice 
Minister stated on several occasions 
that parliamentary hearings into 
the bill would be a crucial step in 
perfecting it. 

“The irony of our system is that 
people expect us to get legislation 
perfect before it goes to Parliament,” 
says Mosley. “In this case, we were 


striving for the best legislation that 
could be produced, but knowing 
that it would have to be carefully 
considered by Parliament and the 
people of Canada before being 
made law.” 

Rosenberg is extremely proud 
of the work of the Department 
since September 11. 

“People did an extraordinarily 
fine job. I am very, very proud of 
the work that was done in the 


Department—the level of profes- 
sionalism that was shown by all 
parts of the Department and 
particularly, I would say, the 
collegiality of different parts of 
the Department working Seas 
in a really integrated way.” 


Focus More on the Human 
Element, Kim Campbell Advises 


by Dale Boyd 


PRORASHRHHEHSHSSHSSHHTSSHSHOHRHSHHEHSHHEHHSHSSHSSOSSSROHASHE ARH AHKASSHHSHFSSHSSHSPSSSSSKRSSHSHSHSSHRSHGHSSHSHSHSHSHSHSHSSSHSHSAHSHSHHSHHEHHSHEHSHEHSOHHTESASSHSSSEHHHEHHHHOBOY 


é¢ Tf we stop and look at the 

flesh-and-blood human beings 
who are part of the issue we're looking 
at, and who will be affected by any 
decision we make, we are much 
likelier to be wise.” 

When it comes to matters of 
security, elected officials must 
refrain from playing politics, and 
public servants must avoid turf 
wars, says Kim Campbell. 

The former Prime Minister and 
Minister of Justice says public officials 
should focus instead on making “wise 
and proportionate” decisions and 
on the people who will be affected 
by those decisions. 

Campbell was speaking on the 
ethical challenges of the 21st cen- 
tury, at the second annual John 
C. Tait Memorial Lecture in 
December in Ottawa. 

The lecture series, which is 
sponsored by the Department of 
Justice and McGill University, honours 
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John Tait, a former Deputy Minister 
of Justice who died in 1999. Tait was 
renowned for his spirit of intellectual 
curiosity and openness, his ground- 
breaking report on ethics and values 
in the public service, his wisdom and 
his strong principles. 

“T think it is very important for 
politicians to accept that they have 
an ethical responsibility not to play 
politics with issues of security,” 
Campbell said. “Public servants also 
have a challenge in this context.” 

Campbell said that turf wars, 
such as those that reportedly 
occurred in the United States 
between the FBI, CIA and the 
Federal Aviation Authority following 
the September 11 terrorist attacks, 
are not tenable. 

“When I read in the United 
States about the rivalry and the 
tension between the CIA and the 
FBI, and the failure of the FBI and 
the CIA to give information to the 


The Right Honourable Kim Campbell 


Federal Aviation Authority ... 1am 
struck by the fact that in the 
21st century, turf wars are simply 
unacceptable. 

“It is no longer a private game 
for people in government to play in 
terms of their own careers ... More 
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than ever, we have to remember 

in government who we are serving, 
and who it is that is going to be 
affected by a failure to cooperate, 
by a failure to provide information, 
by a desire to try to keep information 
in our own domain as a way of 
enhancing our own importance. 

It cannot be done any more. 

“More than ever, it is important 
for government to share informa- 
tion, and to bear in mind that the 
security of their own population 
depends upon that kind of an 
attitude.” 

Campbell, who is currently a visit- 
ing professor at the John E Kennedy 
School of Government at Harvard 
University, said that when coop- 
eration problems such as turf 
wars occur between departments, 
the government should identify 
individuals to act as mediators 
to sort them out. 


A SENSE OF CRISIS 
Campbell noted that making 
and enforcing law in troubled 
times introduces additional 
challenges: “It’s very difficult, 
when people have a sense of 
crisis, to do things that are truly 
respectful of rights.” 

She said that a key ethical 
challenge at such times is to 
ensure that governments do not 
overreact to events, and that they 
make “wise and proportionate” 
decisions. She pointed to two cases 
that she considers overreactions: 
the treatment of Japanese-Canadians 
during the Second World War and 
the implementation of the War 
Measures Act in 1970, which she 
called “one of the greatest 
overreactions by a government 
in modern history.” 

Campbell said such overreactions 
can have harmful, long-term effects. 
She noted that “one has to be very 
careful to think about the implica- 
tions of what one does, and that 
one does not make things worse, 
rather than better. 
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“What the War Measures Act did 
was give the separatist cause in 
Quebec a real beef that it could 
point to—and that it is still pointing 
to 30 years later—as an example 
of how the federal [government] 
regards Quebec.” 

The suspension of habeas 
corpus, which allowed hundreds 
of people to be rounded up and 
held without charge, led to many of 
those individuals coming out of the 
experience radicalized, she said. 

She added that governments 
must remember that dissidents are 
not terrorists, and that recognizing 
the difference between the two is 
critical—even highly developed 
democracies can sometimes fall 
into this trap. 

“Tt is important to recognize that 
this is...one of the most important 
ethical challenges facing 
government in the 21st century.” 

Campbell also said that “given the 
stakes today,” decision makers must 


people needed to think creatively, 
and to respond to the challenges of 
a changing world. I still believe that 
this is the case.” 

The former Prime Minister added 
that the public “is not necessarily 
the best guide for what is ethical 
and right, because people are afraid, 
and they will believe governments 
if the governments exaggerate the 
threat. Citizens will believe govern- 
ments, if they are presented with 
only a narrow range of options to 
deal with frightening things. And 
that is where the challenge, 

I believe, to the people lies.” 


NO ABSTRACT EXERCISE 
Campbell said that the people in 
charge must remember that “mak- 
ing laws—governing—is not an 
abstract exercise. Real flesh-and- 
blood human beings are affected by 
what we do. This, I think, is one of 
the most important ethical princi- 
ples that anyone in the adjudicative 


“When I was Minister of Justice, I used to say 
that I believed that the Department of Justice 
was one of the most important intellectual 
centres in the government. It was an area 
where people needed to think creatively, and 
to respond to the challenges of a changing 
world. I still believe that this is the case.” 


recognize that acting on political 
instinct can sometimes lead in the 
wrong direction, because public 
officials want to get re-elected, and 
are inclined to do what voters want. 

“The real ethical challenge is in 
understanding that sometimes the 
short-term gratification of that very 
appropriate desire ... blinds people 
to really thinking about the long- 
term implications. 

“When I was Minister of Justice, 
I used to say that I believed that the 
Department of Justice was one of the 
most important intellectual centres in 
the government. It was an area where 


or the authoritative world in our 
society must remember.” 

In her lecture, Campbell also 
spoke on “inclusive justice” in terms 
of women, and said that it is impor- 
tant for public officials and journalists 
to understand gender schemas— 
those unarticulated hypotheses that 
everyone brings to the understanding 
of gender roles and behaviours. 

She said that recognizing gender 
schemas “certainly helped me to 
understand things that I experienced 
when I was in public life—things 
that were perplexing to me.” {8 
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First Dene Crown Prosecutor 
is Flying High in Her New Role 


by Tom Douglas 


SCOSSHSSHSHSHEHSHSHSHSSHSSHSSHSHSHSSHSHSHSHEHTHHHSSSHSHHSHSSHOHHSHHHSHTHHHHEHHOHHHHSSHEHHHAHHHSLHSHHHSHHESHHHSEHCHSHSHSHSHEHEHLHHSHHEHHTEHEHHSHSHHSHTHEHSHHHEHETHHEHHHEHEHEE 


ttending elementary school in 
her home village of Fort Good 

Hope, just south of the Arctic Circle, 
Shannon Smallwood announced to 
her mother one day that she wanted 
to be a stewardess when she grew up. 

“That was in the days before they 
were called flight attendants,” says 
Smallwood, now a Crown prosecutor 
with the Federal Prosecution Service 
based in Yellowknife. “I figured it 
would be a fun way to see the world.” 

Shannon’s mother, a member 
of the Dene Nation, took the news 
in stride. “She told me I could be 
anything I wanted,” Smallwood 
recalls. “She suggested I might 
want to think about becoming 
a doctor or lawyer.” 

That motherly advice got filed 
away for future reference. 

Later, while attending high school 
in Calgary, Shannon loved what she 


Shannon Smallwood 
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refers to as “the social stuff” and 
history courses. “This kind of steers 
you towards law,” she says. 

“Plus, I was influenced by the fact 
that my mother lost her Indian status 
when she married my father, and it 
took until 1986 for her to get it back. 
It made me start thinking about 
getting involved in something that 
might help reshape our legal and 
political systems.” 

After receiving an undergraduate 
degree in political science and history 
at the University of Calgary in 1993, 
Smallwood intended to go to law 
school. 

Cupid, however, had other plans 
for her. “I got a secretarial job for the 
summer with the Canadian Armed 
Forces’”—and ended up getting 
married to a member of the Forces. 

And Lindsay Smallwood had quite 
a wedding present for his new bride. 


“He got a posting with NATO, at 
Ramstein Air Force Base in Germany,” 
she says. “We spent three fascinating 
years travelling all over Europe.” 

Back in Canada, Shannon 
completed her law degree. Called 
to the bar in September 2000, she 
now travels regularly to a number 
of communities throughout the 
Northwest Territories in her role as 
a Crown prosecutor—the first from 
the Dene Nation. 

Ironically, her childhood wish to 
spend a lot of time on airplanes has 
come true. “Except for the village of 
Rae, which is about an hour’s drive 
from Yellowknife, we fly scheduled 
or small charter aircraft to all the 
communities we visit,” she says. “If 
we received frequent flyer points, 
I'd be very happy.” 

Smallwood’s main “beat” is the 
Sahtu circuit, near Great Bear Lake. 
It consists of Fort Good Hope, as 
well as Tulita, Deline and Norman 
Wells. On occasion, she also visits 
Fort Simpson, Fort Liard, Fort Smith, 
Fort Resolution, Hay River, Lutsel K’e 
and Wha Ti. 

She believes an effort has been 
made to assign her to the Sahtu 
circuit on a regular basis because 
one of the stops is her home 
community of Fort Good Hope. 

So far, the experience of prose- 
cuting there has been a positive 
one—although she’s braced for a 
negative reaction sooner or later. 
“There have been other Aboriginal 
Crown prosecutors in the past, but 
I believe they were all from the 
south,” she says. “As the first member 
of the Dene Nation in this position, 
I’ve been told by people in Fort Good 
Hope that I’m a good role model, and 
that’s great. 
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“However, I’m a little nervous that 
at some point we might get a really 
adversarial trial, and a friend or 
relative might accuse me of selling 
out by putting my own people in jail.” 

How will she handle such a situ- 
ation if it arises? “I don’t know,” she 
says, laughing softly. “I’ve already had 
some people suggest that I should 
be a defence lawyer so that I could 
defend my people, but I explain that 
it’s not what I’m interested in; I like 
working with the Crown. And my 
attitude is that there’s going to be a 
Crown prosecutor there anyway, so 
better that it be someone who has 
a general idea of the background of 
the people, and what it was like for 
them growing up.” 

There are two Crown prosecutors 
assigned to Fort Good Hope, which 
means that Smallwood can turn 
cases over to her counterpart if she 
feels any conflict. 

“One of the things I’m always 
very conscious of is that I can’t allow 
my personal feelings to cloud my 
judgment,” she adds. “One of the 
real danger areas is in the sentencing 
position I take. After going to a lot 
of other communities, you get an 
idea of sentencing ranges. When I 
take a position on sentencing, I look 
at the same offence committed by a 
similar offender in similar circum- 
stances, and work within that range.” 

The upside of the job, she says, is 
is that it is extremely interesting and 
fast-paced. The down side? “It’s very 
interesting and fast-paced,” she says 
with another small laugh. 

“Tt can be very stressful. You 
come into contact with a lot of 
tragic circumstances: People who 
don't want to talk about what 
happened; people who are worried 
about putting their spouse in jail, 
because where will the next pay 
cheque come from? The court 
process is just a minor part of their 
lives. They have to go on with things 
after we've left.” 

In fact, what she considers her 
most interesting case so far involved 
a reluctant witness, in an assault 
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trial, where a woman was accused 
of stabbing her husband. 

“The victim didn’t cooperate at 
all with the police,” she says. “He 
refused to provide a formal statement. 
However, he had made a number 
of statements shortly after he was 
stabbed about who had done it. 
Our entire case was based on res 
gestae—as an exception to the 
hearsay rule. The whole thing was 
run as a voir dire, trying to get these 
statements in, and eventually the 
judge admitted them.” 


For now, Smallwood is content 
to gain the valuable experience 
offered by her current position. 

But she has other plans for the 
future. 

She worked one summer in the 
Northwest Territory's Department 
of Justice’s policy and planning 
division, dealing with Aboriginal 
concerns and issues of self-govern- 
ment. It had a big influence on her. 

“T think I'd like to get into that area 
some day,” she says. “I would very 
much like to be part of helping my 
people live more fulfilling lives.” 
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Martin Cauchon 
Named Justice 
Minister 


artin Cauchon is the new 

Minister of Justice and 
Attorney General of Canada. 

Cauchon, formerly Minister 

of National Revenue and 
Secretary of State responsible 
for Canada Economic 
Development, was appointed 


January 15 to replace Anne 


McLellan, who becomes 


The Honourable Martin Cauchon 


Minister of Health. 

Cauchon, 39, was first elected to the House of Commons in 1993, 
representing the Quebec riding of Outremont. 

On January 25, 1996, he was appointed Secretary of State 
responsible for the Economic Development Agency of Canada 
for the Regions of Quebec. Mr. Cauchon was appointed Minister 
of National Revenue on August 3, 1999. 

Before going into politics, Mr. Cauchon received a licentiate in 
civil law from the University of Ottawa in 1984. From 1985 to 1993, 
he practised civil and commercial litigation. In 1990, he completed 
a Master of Laws in International Law at the University of Exeter 
in England. 

Mr. Cauchon was born in La Malbaie, Quebec. He is married 
with two children. 

“There are fantastic challenges ahead,” he told reporters after 


being sworn in. 


bye 
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Canada 


The Charter. 
It’s Ours. It’s Us. 


elcome to this special edition of justice canada. 
W::. edition is dedicated to the 20" anniversary of the 
Charter of Rights and Freedoms. In a variety of ways, it explores the 
history and significance of what remains both an icon of our national 
identity and an expression of our common values. In commemorating 
the 20" anniversary of the Charter, we recognize values that lie at the 


heart of what it means to be Canadian. 


The stories and reminiscences that appear on these pages 


offer more than a good read: they offer fascinating, and sometimes 


inspiring, insights on the pursuit of diversity and inclusiveness — a 


quest that forms an important part of the Canadian experience. 


I encourage you to celebrate the birthday of our Charter. 
Whether you pick up one or more of the publications available 
from the Government of Canada, or take a moment to contemplate 
its impact on our lives, we can all rejoice in the simple fact that the 


Charter is indeed ours. 


NT avchin 


Martin Cauchon 


Minister of Justice and Attorney General of Canada 


1 800 O-Canada (1 800 622-6232) 


TTY / TDD 1 800 465-7735 
www.canada.gc.ca 
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Charter Oral History Launched 
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hristine Kates sometimes feels 
like a psychologist when people 
pour out their life stories to her. 
“They've given you their inner 
life and they’re happy about it. They 
experience a catharsis and a sense 
of pride in being immortalized,” 
she says. 
But Kates is no shrink—she's a 
lawyer and oral historian. 
In fact, she’s probably Canada’s 
only full-time legal oral historian. 
Over the past 21 years, she has 
conducted interviews with over 400 
lawyers, judges, retired justices of 
the Supreme Court of Canada and 
members of the Canadian Judicial 
Council, to name but a few. 


Now, she has been hired by the 
Department of Justice to interview 
many of the key players in the 
development and drafting of the 
Charter of Rights and Freedoms. 


“... the most 
important historical 
event in Canadian 
history since 
Confederation.” 


The interviews to mark the 20" 
anniversary of the Charter will be 
taped, transcribed and deposited in 
the National Archives for future 
use by historians, academics and 
anyone with an interest in Canadian 
legal and political history. 

“In conducting these oral histo- 
ries, we are able to chronicle the 
memories of the major participants 
in the most important historical 
event in Canadian history since 
Confederation,” says Kates. 

So far, she has interviewed 
Associate Deputy Minister of Justice 
Mary Dawson, Senator Michael 
Kirby, Justice Barry Strayer of the 
Federal Court of Appeal and Eddie 
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Goldenberg, longtime advisor 
to Prime Minister Jean Chrétien. 
Kates began conducting oral 
history interviews in 1979, after 
the birth of her child and her 
realization she didn’t want to be 
a Bay Street lawyer. Her clients 


“It takes a bit of 
time for everybody 
to lose the tension 
and then to forget 
the tape recorder 
and move into what 
they really think 
about things.” 


have included Ontario’s Osgoode 
Society, the Canadian Judicial 
Council and the Supreme Court 
of Canada. 

Twenty-one years later, her enthu- 
siasm for her craft is contagious. 

“Tt’s funny. When you first go to 
law school, you think all lawyers are 
going to be the same. When you are 
going out to interview people, you 
are going into their environment, 
you are seeing a different person 
each time, you are seeing how they 
react to you. 

“Some are incredibly descriptive. 
They can take you into the court- 
room, they can tell you what the 
feeling was in the courtroom. You're 
getting a slice of life that you don’t 
get in a judgment. 

“Everybody has a different 
personality. When you first meet 
someone, a lot of the time they’re 
hesitant and that is why I generally 
start off with a very quiet ‘let’s talk 
about the family, where were you 
brought up’ and then move into the 
serious stuff. 
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“Tt takes a bit of time for every- 
body to lose the tension and then 
to forget the tape recorder and move 
into what they really think about 
things. 

“But I don't think there is anybody 
who has not said at the end of the 
interviews how they had thoroughly 
enjoyed themselves because they 
had really almost bared their souls.” 

Kates puts in hours of research 
before interviewing her subjects and 
sometimes conducts up to 10 differ- 
ent sessions with the same person. 

More than 15 years after she 
started, her interviews began to be 
used extensively by academics for 
books, for example, Christopher 
Moore's book on the Law Society 
of Upper Canada and Professor 
Constance Backhouse's book, 
Petticoats and Prejudice. 

She is convinced more than 
ever about the usefulness of oral 
histories. 

“In the old days, you could 
use diaries and letters and so forth 
as raw research material for the 
historian. But more and more, 


“... Uf you really 
want to know 
what happened, 
you are going to 
need something 
like an oral 
history ...” 


with conference calls and 
meetings which aren't necessarily 
documented, you're not getting 
that written material to use. So 

if you really want to know what 
happened, you are going to need 
something like an oral history for 
things that aren't documented. 


“It is also the feeling, the 
ambience, the physical back- 
ground. No one thinks that if 
it’s boiling hot in a courtroom, 
everyone is going to want to get 


“Twenty years from 
now, I would like 

to think that if 
somebody reads my 
transcripts, they are 
worth something, 
that they are just 


not fluff” 


out of there as quickly as possible, 
so everyone is going to plead guilty. 
Or in a conference with senior 
ministers there are personalities— 
some really love each other; some 
just don’t—and it doesn’t say that 
in a document or in minutes. 

“Twenty years from now, I would 
like to think that if somebody reads 
my transcripts, they are worth some- 
thing, that they are just not fluff.” 

Kates doesn't hesitate when 
asked to name her favorite inter- 
view—legendary Toronto lawyer 
John J. Robinette, Q.C. 

It took her 10 years to finally 
get him to sit for the interview— 
Robinette was always gracious 
and willing but extremely busy. 

“He recalled—this is something 
like 40 years later—going to the jail 
the night before his client, Suchan, 
a member of the Boyd gang, was 
hanged. He had tears in his eyes.” 

As she tells the story, Kates has 
tears in her eyes as well. (8 


www.canada.justice.gc.ca 


Vol. 2 No. 2 


Reflections on the Charter 


Two of the key players in the development of the 
Charter offer their reflections twenty years later 
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Full Understanding 
of the Consequences 


Michael Kirby 


IE recent years, a number of 
commentators on the role of the 
judiciary in Canada have argued 
that the courts have become too 
“activist.” 


Senator Michael Kirby 


In particular since the enact- 
ment of the Canadian Charter of 
Rights and Freedoms, these com- 
mentators charge that an overly 
activist Supreme Court of Canada 
has assumed a prominent public 
policy-making role and has thus 
diminished, if not usurped, the 
law-making power of our key demo- 
cratically elected institutions— 
Parliament and the provincial legis- 
latures. To support their position, 
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they point to decisions such as 
Morgentaler, Vriend, M v. H., 
Eldridge, Feeney and Marshall. 

In making their case, these 
commentators suggest that the 
judiciary, especially the justices of 
the Supreme Court of Canada, has 
strayed beyond traditional judicial 
boundaries by exercising policy- 
making authority. 

The critics also suggest that this 
was a role judges were never inten- 
ded to have. 

Nothing could be further from 
the truth! 

During the federal-provincial 
negotiations, which culminated in 
the agreement of November 5, 1981, 
first ministers discussed at length, 
and with considerable passion, the 
challenge that a Charter of Rights 
and Freedoms would present to the 
supremacy of Parliament and 
provincial legislatures. 


“,.. the challenge 
that a Charter of 
Rights and Freedoms 
would present to 
the supremacy of 
Parliament and the 
provincial legislatures.” 
Premiers Allan Blakeney of 
Saskatchewan and Sterling Lyon of 
Manitoba were particularly eloquent 
in their opposition to the Charter 
for this reason. In fact, the notwith- 


standing clause was introduced in 
the final negotiations precisely to 


address concerns about the Charter 
eroding the supremacy of elected 
governments. 

While it is perfectly legitimate 
to decry the Charter's impact on 


“,.. it is absolutely 
wrong to blame the 
judiciary for being 
too activist and for 
assuming power 
they were not 
intended to have.” 


the supremacy of our elected 
institutions, it is absolutely 

wrong to blame the judiciary for 
being too activist and for assuming 
power they were not intended to 
have. In November 1981, first 
ministers consciously gave them 
this power with full understanding 
of the consequences. 

Also, critics of an activist judiciary 
should reflect on the poignant 
observation made by one of the 
first ministers, who said during 
the discussions about the extent to 
which the Charter would diminish 
the power of elected officials: 
“Given how poorly Canadian 
politicians have performed on 
occasion with respect to protecting 
individual rights and freedoms, how 
can judges possibly do worse?” 


Senator Michael Kirby was Secretary 


to the Cabinet for Federal/Provincial 
Relations in 1981-82. {3 
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Justice Barry Strayer, Federal Court of Appeal 


My Constitutional 
Summer of 1967 


Barry L. Strayer 


Vs We this year is the twentieth 
anniversary of the coming 
into force of the Charter of Rights 
and Freedoms, the federal policy 

to establish such a constitutional 
instrument was first shaped and 
adopted in 1967. 

I was at that time an associate 
professor of law at the University 
of Saskatchewan, with some publi- 
cations and practical experience in 
the constitutional field. Because it was 
centennial year, many governments 
were talking about constitutional 
renewal, and the federal government 
wanted to launch its own initiative. 
I was invited by Jean Beetz, then a 
senior adviser in the Privy Council 
Office, to join him for the summer in 
preparatory work. When | arrived on 
June 1, however, he told me the new 
Minister of Justice, Pierre Trudeau, 
had been given the constitutional 
file and maybe | had better go talk to 
him to see if “we can work together.” 
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I visited Pierre in his new and 
wonderful office in the tower of the 
West Block, a room with vaulting 
and panelling, a splendid mantel, 
and a secret staircase that enabled 
him to descend to ground level 
without exposure to the press. We 
agreed we could work together. 


“T was installed in 
a large corner office 
of the Justice Annex, 
a wooden building 
without benefit of 
air conditioning. ” 


I was installed in a large 
corner office of the Justice Annex, 

a wooden building without benefit 
of air conditioning. The natural 
cross-ventilation available 

was marred by the unnatural 
sulphurous fumes from the Hull 
pulp mills, then still in operation. 
The only redeeming feature 

was the almost-daily strains of 

the band of the Governor-General’s 
Foot Guard rehearsing in a nearby 
parking lot before they marched 
onto Parliament Hill to welcome 
yet another visiting head of state 
come to honour our centennial. 

As Pierre wanted to develop a 
proposal for a constitutional bill of 
rights, I went to work drafting a paper 
on the subject. Looking back on it, 
I think it hit on all the big issues: 
the advantage of a constitutional 
bill over the Canadian Bill of Rights 
of 1960; the rights that should be 
included (political, legal, egalitarian 
and linguistic rights, but not eco- 
nomic rights); and the possible 
need for limitations on rights of 
the sort ultimately embodied in 
Sections | and 33 of the Charter. 


In this I was actively advised and 
supervised by the Minister and by 
H. Carl Goldenberg of Montreal, the 
Minister’s Special Counsel on the 
Constitution, for whom I played 
the role of Associate Counsel and 
from whom I learned a great deal. 

We had a variety of comments 
and suggestions from meetings 
with many people, including Frank 
Scott, Gerry Le Dain, Gerry La Forest, 
Mark MacGuigan, and Walter 
Tarnopolsky, all then or recently 
in academe. Jean Beetz, also an 
academic on leave, kept involved 
as well although he had many other 
responsibilities. All, including the 
Minister, came to the insalubrious 
quarters of the Justice Annex to dis- 
cuss our project. 


“By August we 

had turned the 
working paper into 
a Memorandum 

to Cabinet.” 


By August we had turned the 
working paper into a Memorandum 
to Cabinet. Off I went with Pierre to 
my first cabinet committee meeting, 
he in his windbreaker and sandals 
and I in my best professorial sum- 
mer suit. Prime Minister Pearson 
was in the chair. Our proposal was 
approved, and there remained only 
a further 15 years to convince the 
rest of the country. 


Justice Barry Strayer of the Federal 
Court of Appeal was Assistant Deputy 
Minister of Justice for Public Law in 
1981-82. 
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A Thing of Beauty 


The words 


by Stephen Bindman 
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The Meech Lake and 
Charlottetown Accords are the 
best known of theses initiatives. 
Among the lower profile, but 
ultimately more successful, were 
the Aboriginal rights amendments 
including Newfoundland and 
Quebec schools, New Brunswick 
linguistic communities and the 
Prince Edward Island fixed link. 

“T feel like I’ve lived history,” says 
Dawson, now Associate Deputy 
Minister of Justice. 

“T have always liked constitutional 
law. I think it goes to the heart of 
governance.” 

Dawson began drafting legis- 
lation in 1970. The same basic 
skill is involved but “drafting a 
constitutional amendment is 
a much more political; there’s 
much more negotiation involved; 
there’s a much wider group of 
people looking at your work. 


Mary Dawson, Associate 
Deputy Minister of Justice 


ary Dawson has had a 22-year 
love affair with the Constitution. 

In August 1981, Dawson took up 
the pen as drafter of what would 
eventually become The Constitution 
Act, 1982. 

Since then, she has drafted every 
Constitutional amendment intro- 
duced by the federal government -— 
successful and unsuccessful. 
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The letters 
by Dale Boyd 


\ document as significant as the 
roclamation of the 
Canadian Charter of Rights 
and Freedoms, signed by 
Queen Elizabeth I], 
required the special skills of 
an exceptional scribe to 
ensure that its physical 
beauty equaled the 
importance of its words. 
John Whitehead, a cele- 
brated calligrapher and 
founder of the Calligraphy 
Society of Ottawa, was 
chosen for the job. 
Whitehead had already 
done important work for 


@OCCCHHEHESTTRES HOE SHSSSSSHSSSSHHSSFSSBSEHESSZEE 


the government on memorial books 
and other official documents, and 
was well-known for his graceful, 
meticulous work. However, because 
Whitehead regarded calligraphy as a 
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“It’s a lot more challenging in that 
way. It’s particularly gratifying when 
it is as fundamental as a constitution 
change and you get something that 
everyone agrees to.” 

While much remains the 
same, Dawson notes there have 
been changes in the technology 
of Constitution making. 

“The process of creating a new 
draft in 1981 was much more 
cumbersome than it is today 
now that we can use computers,” 
says Dawson. 

“Each new draft required the 
cutting and pasting of little strips 
of paper with the typed adjust- 
ments onto the legal size page 
that was being changed. 

“You could tell how many 
changes had been made to 
the draft over the months by 
the thickness of the page.” 


hobby rather than a job—he was, in 
fact, a public servant at the time— 
he took three weeks’ vacation leave 
to produce the two copies required. 

He also worked with a Montreal 
company to develop a 
uniquely Canadian paper— 
called Constitution 
Calligraphy Paper— on which 
to pen the Proclamation. 

Prime Minister Jean 
Chrétien, then Minister of 
Justice, noted at the time 
that the document was 
“dear to the hearts of all 
Canadians not only 
because of its content but 
also because of its timeless 
beauty.” 

Whitehead died on 
April 7, 1995. & 
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The Rights Stuff 


Human rights law experts guide government through 


Charter challenges 


by Nicole Baer 
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he East Memorial Building’s 

third-floor corridors in Ottawa 
are lined with handsomely framed 
copies of the Charter of Rights and 
Freedoms, in some of the 100 lan- 
guages into which the document has 
been translated over the past 20 years. 

And, in the surrounding offices, 
sharp legal minds ponder concepts 
such as equality, freedom of religion, 
security of the person and funda- 
mental justice. 

This is the Human Rights Law 
Section of the Department of Justice, 
a group of 20 lawyers who serve as 
the Government of Canada’s lead- 
ing authorities on the rights and 
liberties of individual citizens. 

“Human rights are of fundamen- 
tal importance to what distinguish- 
es us as Canadians—the values that 
we hold most strongly,” says Senior 
Counsel Jim Hendry, one of the 
veterans of the section. “And so, 
to understand those fundamental 
values and the philosophies under- 
lying them, the government needs 
a permanent group of experts.” 


Advises on impact 

The section advises the federal 
government on the impact its laws, 
policies and activities have on the 
rights of citizens. It also acts, directly 
or indirectly, as a legal agent for the 
government in international and 
domestic cases involving issues of 
human rights. 

“We're kind of the lawyers’ 
lawyers,” says Elisabeth Eid, the 
section's acting director. “We're a 
special group of lawyers with a par- 
ticular expertise in human rights.” 
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Established shortly after the 
adoption of the Charter in 1982, the 
section works on all facets of human 
rights law. While the Charter is “the 
dominant force” guiding its work, 
it is by no means the sole source 
of inspiration. 


Guiding lights 

Also important are international 
human rights conventions, such as 
those opposing torture, and coven- 
ants against capital punishment. On 
the domestic front, the Canadian 
Human Rights Act, and even occa- 
sionally even the 1960 Bill of Rights, 
inform much of the work. 

The section has three main areas 
of activity: providing legal advice to 
other lawyers on matters relating to 
human rights; assisting in (and in 
some Cases actually conducting) 
litigation; and educating lawyers 
on human rights law. 

“Under the Department of Justice 
Act, the Minister must certify that 
new legislation is Charter-compliant 
or ‘consistent with the Charter’,” says 
Eid, whose interest in human rights 
was sparked in her teens by develop- 
ment work in Sri Lanka and Senegal. 

“And so a lot of what we do is to 
provide advice to other government 
lawyers with respect to policies, 
programs or new legislation.” 

Hendry adds that while some 
areas of the law have matured and 
remain fairly stable, human rights 
law is relatively young and evolving 
rapidly. 

“The changes are fast, but they 
can also be fairly subtle. And because 
it is developing so quickly, we need 


experts to know, not only where it 
is now, but where it is likely to go in 
the near and medium-near future.” 

Individual lawyers in the section 
tend to specialize in particular areas 
of human rights, but collectively, 
they’re at home in virtually every 
section of the Charter. 

The lawyers regularly work 
with Department of Justice counsel 
attached to other federal departments 
and agencies—everything from the 
Canada Customs and Revenue 
Agency and the RCMP to Human 
Resources Development Canada 
and Health Canada. 

Even a department seemingly 
devoted more to fish than people 
might turn to the Human Rights 
Law Section for advice. 

“For instance, if the Department 
of Fisheries and Oceans is thinking 
of proposing a new scheme for 
search and seizure, they’ll want to 
be sure it conforms to the Charter.” 

Ideally, says Eid, the section is 
brought in early in the process of 
policy development, especially if 
a new law is being considered, 
particularly one with significant 
human rights dimensions. 


Early involvement 
“We try to get involved from 

the ground up,” she says. “We 

like to work with the legal services 
units to shape a policy well before 
it goes to cabinet for approval 

for drafting. 

“We can't be watchdogs and 
make sure they consult us,” Eid 
concedes, “but we try to be there 
for them when they need us.” 
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A second area of the section’s 


responsibility is to aid in litigation. 
In domestic cases, the section’s 
lawyers rarely do the litigating; they 
act in a supportive or advisory role. 

The involvement can sometimes 
be minor—answering a last-minute 
telephone call from a government 
lawyer during a break at court, for 
example. 

“Sometimes we're just asked to 
review a factum, or give oral assis- 
tance over the phone,” notes Eid. 
“On the other hand, sometimes 
we're very deeply involved, to the 
extent that we actually write the 
argument.” 

There are also instances when 
the section's lawyers actually step 
up to the bar themselves—usually 
in international law cases with 
Charter implications. 

“Tf an individual complains 
to a United Nations body, we 
prepare the government's response,” 
Eid explains. “We actually act as 
the litigators. That means we 
prepare the written submissions, 
because these are usually written 
proceedings.” 

Brian Saunders, director of the 
Civil Litigation Section, says he, 
like most senior counsel, consults 
frequently with lawyers in the 
Human Rights Law Section. 
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“They're very knowledgeable, 
very up-to-date on the law. I’ve also 
found they’ve really thought through 
the area of human rights; as a result, 
they’ll often bring an important new 
approach to a case.” 

Indeed, says Saunders, the 
human rights experts effectively 
reinforce the work of litigators. 
“They really understand the nuances 
of the law, and that helps us avoid a 
lot of pitfalls. If we miss something 
(in preparing for a case), they’ll 
usually pick it up.” 

The Human Rights Law Section 
has doubled from 10 lawyers since 
Eid joined in 1996. Even so, she 
admits, the section can't do as much 
as it would like, and certainly nothing 
beyond the confines of the federal 
government. 

“We often get calls from the pub- 
lic,” Eid says. “It’s difficult because 
they want to tell their stories, and 
they’re often compelling stories. But 
we can't help them. It’s not part of 
our job.” 


Keeping abreast 
As the body of jurisprudence 
grows, the challenge is to keep 
abreast of the law. 

“Sometimes we get a very novel 
issue. In those cases, we have to go 
from the basic principles that have 


been established by the courts, 
and try to predict where the courts 
might go on this. 

“It’s very much a mentally chal- 
lenging job that we do here, but it’s 
also very exciting. It’s like being in 
university, intensely—every day— 
writing exams.” 


Popular position 
Apart from the challenge, it is the 
unusual nature of the work that 
attracts the top talent. 

“It’s a very sought-after job,” 
Eid says. “People here want to 
work in the area of human rights 
and are willing to sacrifice some 
of the income they could make 
in the private sector for the 
opportunity to work here. There 
are not very many jobs where 
you can work full time on 
human rights.” 

Not surprisingly, a recent entry- 
level job opening drew more than 
200 applications, all of them excel- 
lent, Eid notes. 

Indeed, about half of the lawyers 
on staff have been former court clerks 
or law school gold medallists. 

“We have some of the best 
and brightest here,” says Eid, a 
former Federal Court of Appeal 
clerk. “They really are a very, very 
talented group.” {2 
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Key Charter Decisions 


* ustice canada asked several top Department of Justice lawyers to pick their seven most significant Supreme Court of 
Canada decisions of the past 20 years on the Charter of Rights and Freedoms. We left it to them to define “most 


Significant.” Here are their selections: 
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Robert J. Frater 
Senior General Counsel, Ottawa, 
Coordinator of Criminal Appeals 


R. v. Therens, [1985] 1 S.C.R. 613 
R. v. Oakes, [1986] 1 S.C.R. 103 


Singh v. Minister of Employment and 
Immigration, [1985] 1 S.C.R. 177 


Reference re Section 94(2) Motor 
Vehicle Act, [1985] 2 S.C.R. 486 
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Calling All Journalists... 
Do Yourself Justice! 


Justicia Awards 2002 


y if your superior reporting on justice issues has 
contributed to public knowledge, understanding or 
debate about Canada's system of justice, you may be 
a contender for this year's prestigious Justicia Awards. 


The Justicia Awards recognize outstanding broadcast 


and print stories that promote better public awareness 
of any aspect of Canada’s justice system. Award win- 
ners are selected by an independent panel of judges. 


To quality, stories must be published or broadcast 
between May 16, 2001 and May 15, 2002. The 

- deadline for this year's entries is June 15, 2002. 
t To check out details or obtain an entry form, visit 
1 us online at www.cba.org/Awards/Justicia, or con- 
tact Isabelle Brazeau, Canadian Bar Association, at 

1 1-800-267-8860 ext. 154: ibrazeau@cha.org. 


Sponsored by the Canadian Bar Association, the Law 
Commission of Canada and the Department of 
Justice Canada 
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The Real Story 


Justice Eugene Ewaschuk of the 
Superior Court of Justice of Ontario, 
was Director of the Criminal Law 
Amendments Section of the Depart- 
ment of Justice in 1981. This anecdote 
was part of a speech he gave in May 
2000 at a lecture in memory of Asso- 
ciate Deputy Minister Don Christie. 

At the time, Doug Rutherford was 
Assistant Deputy Attorney General, 
Criminal Law: Barry Strayer was 
Assistant Deputy Minister, Public Law 
Branch; and Fred Jordan was Director, 
Constitutional, Administrative and 
International Law. 


ik: the end, I recall that on a Friday 
evening, I was in Doug Rutherford’s 
office and Fred Jordan came down 
in a big panic. A box had arrived 
from England from Her Majesty’s 
Stationary Office. 

There were several boxes actually, 
containing 5,000 versions of the 
Canada Act 1982. 


And they arrived C.O.D. 

$35,000! 

And the driver was refusing to give 
them up without a cheque. 

So Fred said, “What do I do? 
What do I do? Barry’s not here.” 

I said, “Sign the cheque Fred. If 
it bounces, it bounces. By Monday 
you'll be paid back.” 

He signed a personal cheque for 
$35,000. 

Fred received the first copy of the 
Charter as his reward for running the 
risk of being charged criminally 
because of his N.S.E cheque. 

I received the second copy of the 
Charter as compensation for running 
the risk of being charged as a second- 
ary party because of my abetting 
Fred's issuance of the N.S.E cheque. 

By Monday Fred was 
reimbursed. £9 


Laskin Competitive Moot 2002 


\ team from the University of 

ew Brunswick Law School won 
the Laskin Competitive Moot 2002. 
The annual bilingual competition, 
which attracted teams from 16 law 
schools, took place in SUS ae. 
March 1 and 2. This ; 
year's case involved 
Freedom of Speech 
and Association. 

To mark the 20th 
anniversary of the 
Charter of Rights 
and Freedoms, this 
year’s competition 
was co-sponsored 
with McCarthy 
rétrault by the 
Department of 
Justice. 
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The winning team will come to 
Ottawa to meet with senior officials 
of the Department and to attend a 
conference on the Charter sponsored 
by the Association of Canadian 
Studies. {9 
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CONTRIBUTORS TO THIS EDITION 
Nicole Baer (The Rights Stuff) is an 
Ottawa writer specializing in social 
policy, health and women's issues. 
Stephen Bindman (Charter Oral 
History Launched) is an award- 
winning journalist and a special 
advisor to the Department of Justice. 
Dale Boyd (A Thing of Beauty) is an 
Ottawa writer specializing in govern- 
ment and scientific matters, and in 
writing complex material in plain 
language. 
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ORONTO—tThe Department of 

Justice is probably the last place 
you'd ever expect to find Michelle 
Douglas working—let alone absolutely 
loving it. 

Douglas is certainly no stranger 
to the Department and its lawyers. 

In 1992, the former Air Force 
lieutenant successfully challenged 
the military’s policy against hiring or 
promoting homosexuals as a violation 

of the Charter of Rights and Freedoms. 

As her landmark lawsuit was about to 
go to trial, the Armed Forces agreed to 
drop the policy and pay her damages 

_after she was forced to quit the military 
'when she admitted she was a lesbian. 
Then in 1999, the organization she 
| heads, Foundation for Equal Families, 
| filed an “omnibus” lawsuit challenging 
| the definition of spouse in 58 federal 

| laws. 

An employee of the Canadian 

| Customs and Revenue Agency, formerly 
| Revenue Canada, Douglas has spent 

| the past 18 months as a liaison officer 
‘working right in the Ontario Regional 
| Office of the Department of Justice. 


Department of Justice 
Canada 


In two words, she says it is “super 
cool” to work at Justice. 

“I see the privilege I have every day 
that I come here, because it is quite an 
extraordinary thing for me to work at 
the Department of Justice—the very 
organization that has to defend the 
actions that I’ve brought against the 
government,” Douglas said in a recent 
interview. “Of course the irony of that 
experience is not lost on me—I under- 
stand it but mostly I appreciate it. It is 
unbelievably privileged for any one to 
even consider having this kind of an 
experience. It just shows the advanced 
position that Canada holds in the world 
as a democracy and as a free country. 
It’s just so cool that I can work here and 
have the respect of my colleagues while 
they’re doing their jobs of defending 
something that I may be challenging.” 

Douglas says fellow gay activists in 
the United States simply can’t believe 
it when she tells them where she works. 
“They view the United States as the land 
of the free and the home of the brave, 
but I think even they know that the 
situation in which I find myself would 
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not likely happen in the U.S. It’s that 
privilege I think I’m so thankful 
for. It makes me want to do a good 
job here, it makes me always be 
appreciative and not bitter about 
my experience, which I’m not.” 
Douglas has nothing but respect 
for the current and former Justice 
lawyers who worked on her military 
lawsuit a decade ago, as well as 
the team currently defending the 
opposite-sex definition of marriage 
challenges in B.C., Ontario 
and Quebec. 


Michelle Douglas 


“Tt’s not an awkward situation. 
Although I may personally disagree 
with the position being taken by the 
government, it’s entirely a personal 
perspective. I also know that I can 
have an engaging dialogue—one 
of respect and decency—with the 
lead counsel (on the gay marriage 
case) Roslyn Levine. They are 
important issues but my personal 
experience has been that the 
Department of Justice counsel 
don’t take this as an ‘us versus 
them’ perspective. There’s no 
need for it to be personal and [| 
dont see it that way and thankfully 
they don’t seem to either, which 
means it’s a pretty comfortable 
work environment. I have my own 
personal views but I don’t import 
them and they don't make it difficult 
for me to be here either.” 

Douglas’s transformation into 
a very public gay activist began 
slowly and somewhat reluctantly. 
She joined the Forces in 1986 and 
graduated at the top of her basic 
training class. Ironically, she was 
posted to the Special Investigations 


2 | justice canada 


Unit, which had as one of its main 
tasks weeding out suspected 
homosexuals. 

In 1988, an investigation was 
begun into her sexual orientation 
when she formed a “close relation- 
ship” during a French course with 
another suspected lesbian. 
Following an internal probe, she 
admitted she was gay but refused to 
identify other homosexuals in the 
military. She was transferred to a 
less sensitive job and in 1989 Douglas 
reluctantly accepted her release. 

But the decision to fight and 
challenge the policy in court was 
not an easy one for her. 

“Tt wasn't automatic for me. I 
realized what it would mean to 
challenge this—a loss of privacy, 

a degree of public scrutiny and 
criticism that I wasn’t used to. I 
had no point of reference for any 
of that but I was also very aware 
that my treatment was grossly 
unfair and I ultimately decided 
to challenge it so that it could be 
rectified. 

“Tt is funny to me that although I 
was drummed out of the military 
for being gay, I really resisted the 
label for a very long time. It was 
easy for me to say that I was in love 
with a woman, but I certainly had 
no identity intrinsic to who I was 
about being a lesbian. I resisted the 
label because it wasn’t comfortable 
for me, I didn’t understand its 
implications, I didn’t understand 
its politics. But in the end it was 
far more simple for me. I was in 
love with a woman and that was 
contrary to the policy. It seemed 
so odd for me to be fired for being 
gay when I really didn’t have that 
personal identity.” After Douglas 
won her lawsuit, she received 
national exposure and, like it or 
not, she became a symbol to oth- 
ers in the gay and lesbian move- 
ment. “People looked to my case 
and saw some hope there for 
other people. They saw me as a 
leader when I’m not sure I was 
quite ready to be that. But in the 


absence of other people who were 
able to speak out, I took more ofa 
role I guess in doing that. People 
came to me and said, ‘You have a 
very powerful case here and a very 
powerful story to tell, we'd like you 
to talk to my school class, we'd like 
you to come to this rally, we heard 
about your case and we want you 
to talk to our group.’ 

“So I just started to take ona 
more public role, a role that has 
evolved for me. I did become a lot 
more comfortable with the label 
that other people wanted to put 
on me as a result of the lawsuit. 
Now I feel I have more ability to 
stand on my own two feet and 
define myself precisely in the way 
I wish to be defined. I’ve now 
become part of the gay and lesbian 
leadership in this country, where 
I contribute, to the extent I can, 
my experiences and try to recall 
people that the fragility of these 
rights is something to be respected. 
Of course to be able to invoke a 
personal example I think is very 
powerful.” 

Much has changed since her days 
in the military, but Douglas, 38, says 
she has no regrets and harbors no 
ill will. 

“IT maybe could be accused of 
having a blissful naiveté about the 
way I view some of these things, 
but I really do have a sense of how 
lucky I am to have had the kind of 
experiences | had. I feel I can make 
a real contribution—that my voice 
is heard and I’m thankful for all of 
those things. I feel like this whole 
experience has been so unbelievable. 
It’s like the blinders have been lifted. 

“T really think that had I never 
experienced discrimination in 
the military, I would have had an 
unbelievable blindness to social 
inequality, perhaps for my whole 
life. I think that when you get that 
taste of discrimination, if you don't 
take off the blinders, something is 
seriously wrong.” {9 
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A Bit of Everything 


Ingrid Hutton retires after exemplary career 


by Fayaz Hudda 
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DMONTON—Ingrid Hutton has 

certainly seen everything at the 
Department of Justice—the good, 
the bad and the ugly. 

But after a stellar 35-year career 
as a lawyer with the Government 
of Canada, Hutton is retiring with 
more than fond memories. “I’ve 
had a wonderful career,” says 
Hutton, who was Senior General 
Counsel in the Edmonton Office 
(EO) when she retired in January. 

“The Department of Justice is 
an employer like no other. There is 
a public trust imposed on us and 
there is a large sense of purpose and 
satisfaction in fulfilling that trust.” 

Hutton’s law career started in 
1965, when she graduated from the 
University of Alberta School of Law 
and was admitted to the Alberta 
Bar in Edmonton. After a year in 
private practice, she followed her 
husband to Ottawa, where an 
illustrious career as a government 
lawyer began. 

On January 4, 1967, she joined 
the legal services unit of the 
Department of Indian and Northern 
Development. “That position 
convinced me that I wanted to do 
barrister-style work rather than 
solicitor-style,” she says. However, 
to be a barrister in Ontario, she 
would have to become a member 
of the Ontario Bar and she wasn't 
prepared to move to Toronto to do 


Hutton found that job in 
March 1968 with the Department of 
Justice at the Combines Investigation 
Branch. Although she presented 
cases to the Restrictive Trade 
Practices Commission, she still 
longed to be a full-time barrister. 
“Initially it was very interesting,” 
she says, “I did a lot of the back- 
ground work, but eventually I 
became dissatisfied because I 
couldn't actually present cases 
before the courts.” 


Ingrid Hutton 


So in 1971, Hutton moved to 
Toronto, took the Bar course and 
hoped to practice civil litigation 
for the Department of Justice. But 
that’s when she faced the gender- 
based reality of the day. 

“The first time I applied, I was 
told by the lawyer who inter- 
viewed me that he was very 
impressed by my knowledge of 
civil litigation,” she recalls. 


“The Department of Justice is an employer 


like no other.” 


the Bar Admission Course. “I decided 
to look for a job that would allow me 
to do barrister-like things without 
having to get admitted to the Ontario 
Bar,” she explains. 
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But then the interviewer burst 
her bubble. “He asked if I had a 
cleaning lady and how would I 
manage to do all the housework 
and also do all the work for the 
department.” 


Hutton handled herself with the 
humour and gumption that would 
become a trademark of her person- 
ality. “I told him I didn’t have any 
children and my husband was all 
grown up,” she says with a laugh. 
“But that didn’t seem to cut 
enough ice because I never heard 
anything back; not a yes, not a no, 
not a maybe. I sat by the phone 
for days thinking I would get a 
response. Nothing.” 

That didn’t slow her down, 
however. She applied a second 
time and was told by a panel of 
interviewers that she was too pretty, 
and the wives of her colleagues 
might get upset if she was out of 
town on a case with their husbands. 
They asked her what she had to 
say to that. “When questions like 
that get asked, the answer is irrele- 
vant,” she says. “There is a mind 
that is made up, and [J hit that.” 
Again she didn’t get the position. 

In 1976, Hutton was in 
Edmonton doing work for 
the Bureau when she met with the 
director of the Edmonton Office. 
They talked about the work the EO 
was doing and the director asked if 
she'd be interested in coming to 
work there. “My husband and I 
thought it would be nice to come 
back to Alberta, so I said I was 
interested.” At the same time, her 
third application to work in civil 
litigation at the Department of 
Justice was still pending. 

“Ottawa okayed the Justice 
position in Edmonton for me,” 
she says, “and the next morning 
at seven a.m. I received a phone 
call from the Bureau of Competition 
Policy saying, ‘Guess what? You’ve 
got a job!’ So I said, ‘Guess what? 
I’ve got two jobs!’ ” 
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It was a tough decision, but she 
accepted the offer in Edmonton 
and she has been there ever since. 

At the time of her arrival, Alberta 
was in the middle of an oil boom 
and the province saw an increase 
in drugs and drug dealers and DOJ 
units in Alberta were constantly 
dealing with drug cases. She 
eventually became the group head 
for civil litigation and when the 
Department wanted to acknowl- 
edge her hard work, her superiors 
told her to come up with some- 
thing suitable. 

“T literally woke up in the middle 
of the night with full knowledge of 
what I wanted to do: study the 
American Bill of Rights.” 

Canada was then drafting the 
Charter of Rights and Freedoms 
and Hutton knew the government 
would need knowledgeable 
lawyers who understood a similar 
constitution. She sent a proposal to 
Ottawa to allow her to study the 
American Bill of Rights. They 
accepted and Hutton moved to 
San Diego to attend the California 
Western School of Law. For the year 
that she was there, she studied 
everything she could get her 
hands on about the Bill of Rights. 

When she returned to Edmonton, 
sitting on her desk was the case 
of Hunter v. Southam Inc., the first 
Charter case the Government of 
Canada took to the Supreme Court of 
Canada. “It was extremely interesting 
because it answered the question 
about what influence the American 
law would have on the development 
of our Charter,” she says. “It also 
showed whether the courts were 
going to be aggressive and proactive 
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with respect to protecting the 
Charter values. The issues were 
much larger than who won or lost. 
It was a major education for the 
government as to how the courts 
would view theirs and the govern- 
ment’s new function under the 
Charter.” 

Interestingly, another lawyer on 
the case, which set the standard 
for lawful searches to this day, was 
future Deputy Minister Morris 
Rosenberg. 

But making judicial history 
was just one of the perks of the 
job for Hutton. She also valued 
the opportunity to continually 
learn and experience new things. 
“T have never had two cases the 
same, and there aren’t many 


asked 35 years ago,” she says. 
“The opportunities within the 
Department are open to talented 
and hard working lawyers of 
both sexes.” 

Hutton has some advice for 
those looking towards a career 
in Justice Canada. 

She urges younger members of 
the Department to always keep on 
top of things. “You need to know 
where youre going,” she says, “and 
set your goals. Many wonderful 
opportunities exist in the DOJ but 
you need to make those happen.” 

With retirement, Hutton says 
she is finally getting to relax. She 
and her husband have taken a trip 
to Germany to visit family and went 
to Portugal for some fun in the sun. 


“I have never had two cases the same, and 
there aren’t many lawyers who can tell you 
that. Every case I did had a huge learning 
curve. For that reason also it was a real 
challenge and a real joy.” 


lawyers who can tell you that. Every 
case I did had a huge learning curve. 
For that reason also it was a real 
challenge and a real joy. I once told 
my boss that getting a new file was 
a little bit like a new love affair; just 
so exciting,” she says with a smile. 
Hutton is pleased to report the 
status of women in Justice has also 
progressed significantly since her 
interview nightmares. “Today it is 
unthinkable that a Justice interviewer 
would ask a female job candidate 
the kinds of questions that I was 


She also has a more ambitious 
project underway: translating her 
mother’s diary. “When we first 
came to Canada from Germany, 
my mother started writing a daily 
diary, but it was all in German. I 
want to translate the entire thing 
into English and then share it with 
the rest of my family.” 

This will no doubt take some 
time as the diary spans more than 
50 years. (3 
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In Memoriam 
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OO: a single weekend in June, 
the Department of Justice lost 
two of its finest: Ted Thompson, 
Assistant Deputy Minister, Business 
Law and Counsel to the Department 
of Industry, and Ken Katz, Senior 
Legal Counsel in the Public Law 
Branch. Both died suddenly at 
their Ottawa homes. 

J. Edward (Ted) Thompson had 
a long and distinguished career with 
the Department of Justice. He joined 


Ted Thompson 


the Department in 1974 and was a 
criminal prosecutor and civil litigator 
in the Toronto Regional Office, where 
he became director in 1988. In 1993, 
he became Assistant Deputy 
Attorney General, Civil Litigation. 
From 1997 until his untimely 
passing, he was ADM, Business 
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Law and Counsel to Industry, 
and responsible for business law 
(including intellectual property) 
within Justice, and for the overall 
management and supervision of 
Industry Canada Legal Services 
and the Legal Services of the 
Industry Portfolio. Ted represented 
the government with distinction 


Communications, Treasury Board, 
Solicitor General, and the 
Canadian Radio-Television and 
Telecommunications Commission. 
Prior to that, in 1969, he was legal 
assistant to Justice D.C. Abbott of 
the Supreme Court of Canada. He 
produced a unique publication 

in Canada, Tort Liability of Public 


“On a single weekend in June, the Department 
of Justice lost two of its finest ...” 


in numerous important cases 
and international trade disputes, 
including R. v. Simmons and R. v. 
Garofoli, Beef Hormones and 
pharmaceutical cases (WTO), and 
Split Run Magazines (NAFTA). He 
treated everyone with respect and, 
in turn, earned the respect of his 
colleagues and staff, not only for 
his outstanding abilities as a lawyer 
but for his humanity, courage and 
unselfishness. His clients, his 
colleagues and his staff will miss 
him enormously. 

Ken Katz began his career 
in administrative law with the 
Department in 1992. Ken was 
a leading authority on adminis- 
trative law and had the ability to 
communicate the essence of legal 
theory in plain language while 
maintaining an encyclopaedic 
knowledge of the law. He was a 
long time public servant, having 
served in the departments of 


Authorities, which summarizes all 
relevant jurisprudence in the field 
and is now in its fourth edition. 


He was a mentor to many in the 
Constitutional and Administrative 
Law Section and to others in the 
Department and he was known 
for his sense of humour. He will be 
greatly missed. [8 


Ken Katz 
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Talking It Out 


Dispute Resolution Services offers alternatives 
to courtroom conflict 


by Nicole Baer 


Centerpiece 
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TTAWA—Courtroom dramas, 

real and fiction, are often 
adversarial jousting matches. But 
for General Counsel David Merner, 
quietly generating ideas about 
alternatives to the courtroom is 
a better way to seek justice. 

Litigation is certainly one way 

to resolve disputes, agrees the 
head of the Department of Justice's 
Dispute Resolution Services. But 
it’s not the only way. There’s also a 
veritable rainbow of less adversarial 
approaches, including negotiation, 
mediation, facilitation and, best of 
all, dispute prevention. 


David Merner 


“Some would call these ‘soft’ 
alternatives, but I don’t like that 
term at all,” Merner says. “It suggests 
they’re easy to do, but it’s actually 
the reverse—especially for lawyers 
because we're not usually trained in 
the necessary skills. Traditionally, 
we are trained to identify flaws in 
reasoning or wording. We're trained 
to know case law and to litigate. We're 
not always trained to listen, to build 
on others’ ideas, to take risks by 
throwing out new ideas.” 

Dispute Resolution Services was 
created in April 1992 to develop an 
expertise in the field of dispute 
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resolution within the Department 
and, ultimately, across the 
Government of Canada. Its 
initial focus was on exploring and 
perfecting good alternate dispute 
resolution practices, and training 
people to apply them. 

Since 2001, Merner has headed 
the unit, which today has a staff of 
10, including five lawyers.The unit 
is involved in sorting out dozens of 
potential or actual conflicts each year 
in federal government departments 
and agencies, Crown corporations, 
and federal courts and tribunals. It 
is also reaching beyond the federal 
government to develop relationships 
and share best practices with provin- 
cial, territorial, international and 
other dispute resolution partners. 

“Our core business is really 
managing disputes, resolving 
disputes,” explains Merner. 


“At the most sophisticated level, 
that means preventing them, or at 
least managing them, in the most 
cost-effective way.” 


Helping hand 

“Typically,” he says, “Department 
of Justice lawyers—either directly 
representing the Crown in a litigation 
capacity or attached to other federal 
departments in Department of 
Justice Legal Service Units—contact 
the dispute resolution team if they 
feel there may be ways to prevent 
or settle an issue outside the courts.” 

Often, the unit remains in the 
background, advising clients on how 
best to deal with their own problems 
through a range of mechanisms such 
as neutral evaluation, mediation and 
arbitration. It also acts as a bridge 
to outside resources and expertise. 
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“We analyze the situation and see 
what dispute resolution mechanism 
would fit the best with the dispute. 
If they need assistance with a 
negotiator or a facilitator, or they 
want the talents of a neutral evalu- 
ator or fact finder, we can help them 
identify the right person.” 

Increasingly though, the Dispute 
Resolution Services team has been 
adopting a more active role in 
sorting out conflicts through direct 
negotiation or facilitation services. 

“We identify a negotiating strat- 
egy. We identify the issues on the 
table, as well as the issues that 
shouldn't be on the table. We assess 
the other party’s strong and weak 
negotiating points, as well as ours, 
and prepare for what will happen 
if negotiations break down.” 

The process, admits Merner, 
is not without risk because both 
parties tend to show more cards 
at an earlier stage in a dispute 
than might be necessary in a 
litigated case. “You're giving away 
information. One school of thought 
says that ‘information is power 
and we'll weaken our position by 
sharing information.’ However, in 
many disputes it makes sense to 
take a calculated risk at the time 
by opening up. In my experience, 
openness helps the client to seize 
the moral ground.” 


Winning converts 


Denis Courtemanche 


Risks aside, the approach has 
been winning its share of converts. 
Department of Justice legal 
counsel Denis Courtemanche, 
for example, recently managed 
to negotiate a satisfactory solution 
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to a lease dispute between a private 
Montreal office building owner and 
the Department of Public Works— 
just hours before the matter was to 
be referred to court. 

“I was very stressed,” the former 
boxer admits with a chuckle. 
Courtemanche, who joined the 
Department of Justice in Montreal 
last fall as a dispute resolution 
specialist, recalls how the two 
sides began with positions that 
were as divergent as they were 
entrenched. During three weeks of 
negotiations, his role was to act as 
motivator, conciliator and all-round 
bridge-builder. 

“Every time there was a discus- 
sion, there was also a dead-end,” 
says Courtemanche. “You feel like 
you just want to hang up.” 

But, with some 600 hours of 
training in negotiation techniques 
from such venerable institutions 
as Harvard University and the 
Canadian Centre for Conflict 
Resolution, Courtemanche is 
not one to concede defeat. 

“You have to be creative,” he 
insists. “You have to say, ‘Let’s try 
to make a deal.’ The clients want 
to solve a dispute, so the lawyers 
have to work and come up with 
different solutions that are ‘outside 
the box.’” 

Like Courtemanche, Merner 
shares a fascination with the 
intricacies and the potential of the 
negotiating process. As such, he is 
understandably enthusiastic about 
any conflict resolution mechanism 
that offers a cheaper, less adversarial 
alternative to litigation, especially 
if it creates several winners, rather 
than the victors and vanquished 
more common in courtrooms. 

Merner uses litigation firm 
Bartlit Beck Herman Palenchar 
& Scott to illustrate his point. The 
firm leads the Attorney General of 
Canada’s smuggling case against 
the R.J. Reynolds group of tobacco 
companies and is headed by an 
imposing former U.S. Army Ranger, 
Fred Bartlit. 


Centerpiece 


An undisputed powerhouse 
in the courtroom and one of the 
lawyers chosen by George Bush 
to fight his election case in Florida, 
Bartlit recognizes there is sometimes 
a better way to resolve disputes 
than through jury trials. 

“If there’s a window of opportu- 
nity for negotiation,” Merner says, 
“Fred’s role is to say to the other 
side: ‘Here’s what we're going to tell 
the jury.’ He presents key documents 
and arguments to the other side, 
then he leaves the negotiation and 
Sidney (Skip) Herman steps in to 
say: ‘Here are some settlement 
options you should consider.” Skip 
Herman is a managing partner 
with expertise in the gentler arts 
of listening, identifying creative 
options and conciliation. 

“What we say is: ‘We've got a 
Skip Herman service to offer you 
as part of our Dispute Resolution 
Services team at Justice,” Merner 
says. “We also want to help the 
people at Justice who have those 
creative negotiation and listening 
skills to enhance their abilities.” 

Dispute Resolution is also 
directly linked to the key elements 
of the Department’s Legal Risk 
Management (LRM) Initiative. 

Faced in recent years with an 
extraordinary growth in the volume, 
complexity, cost and risk of civil 
litigation against the federal govern- 
ment, the Department and the 
Treasury Board Secretariat set up 
the LRM Initiative. It equips client 
departments and Justice counsel 
with the approaches and tools 
they need to handle legal risks and 
promotes taking “intelligent risks.” 

“Dispute Resolution is at the 
core of LRM,” says LRM Program 
Director Leslie Holland. 

“Within LRM, we are aiming to 
change behaviours among client 
departments and Justice counsel 
and also to remove barriers. We 
are also fostering a climate that 
considers alternative methods of 
resolving disputes that used to go 
to court, such as dispute resolution. 
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“The integration of dispute 
resolution into LRM strategies has 
expanded the range of possibilities 
for litigation avoidance.” 


And so, Dispute Resolution 
Services offers a variety of training 
programs, from lectures to 
workshops. There’s how-to training 
on such dispute resolution mech- 
anisms as principled negotiation 
and mediation, instruction in 
related issues such as advocacy 
skills in a mediation context, 
and more general best practices 
training on dispute resolution 
(DR) for legal professionals. 

“In our most advanced training, 
we offer lawyers and clients the 
opportunity to work with real files 
in order to improve the learning 
experience,” Merner explains. “We 
build a realistic team environment, 
including a Legal Services Unit 
lawyer, a DR lawyer and a client, then 
we brainstorm about DR options.” 

The service’s new Centre of 
Excellence Web site is another 
resource for people in Canada and 
abroad to learn about alternate dis- 
pute resolution mechanisms. The site 


offers downloadable training 
material, a description of best 
practices and a chat room for the 
exchange of ideas and experiences. 


Dispute Resolution Services 
also administers the Dispute 
Resolution Fund, which has 
awarded $6.9 million over four 
years to help federal organizations 
design and implement innovative 
DR programs. 

Among the 52 projects funded 
to date was a redesign of the 
administration of Human Resources 
Development Canada’s disability 
pension program. Where once 
officials simply approved or rejected 
pension claims, the new system uses 
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counsellors to work with claimants 
and guide them to appropriate 
community resources. The new 
approach is considerably less 
adversarial, and brings greater 
satisfaction to both clients 

and administrators. 


Because the administration of 
criminal justice is largely a provincial 
responsibility, the federal unit is not 
involved in dispute resolution in the 
criminal justice system. Even so, the 
service works with provincial and 
territorial partners, sharing infor- 
mation and developing programs 
and services. 

In the 10 years the unit has 
been active, the field of conflict 
resolution has grown in popularity. 
“Even so,” Merner says, “it doesn’t yet 
enjoy the professional prestige and 
remuneration of litigation.” He draws 
a parallel with medicine, where 
surgeons tend to be better paid 
and more highly respected than 
family doctors, even though the 
latter often spend more time with 
patients and try to keep people 
healthy and out of hospital. 

But things are changing—in law 
as in medicine. 

Where dispute resolution used 
to be dominated by women and 
younger counsel, it is now of equal 
interest to practitioners of both 
genders. “In fact,” notes Merner, 
“even the last bastions of traditional 
litigation practice on Toronto's Bay 
Street are opening up dispute 
resolution units staffed by retired 
judges and senior litigators. Grey 
hair and some wisdom go a long 
way in helping to get the parties 
together.” 

“Our goal is to bring dispute 
resolution into the mainstream of 
the Department of Justice's practice 
and, more broadly, to provide a 
centre of DR excellence throughout 
the Government of Canada.” (fy 


When it comes to conflict, 
prevention is the best policy. There 
are several strategies to prevent 
disputes, or at least keep them 
from becoming unmanageable. 
These strategies include: 

e Negotiation—the parties 
and/or their lawyers discuss 
the issues with a view to finding 
common ground. 

¢ Facilitation—typically, an 
outsider with particular skills in con- 
ciliation helps the disputants to open 
the channels of communication. 

e Fact finding—a person 
skilled in finding the facts sur- 
rounding an issue is appointed to 
investigate the circumstances of 
the dispute and report the facts 
to the parties. 

If a dispute cannot be avoided, 
litigation is a potential solution. 
However, there are other less 
confrontational mechanisms that 
can be used to manage the conflict 
without taking the matter to court. 
These include: 

e Neutral evaluation—a subject 
matter expert (such as a real estate 
appraiser in a property dispute) is 
brought in to establish the facts 
behind the issue in dispute. The 
Government of Canada maintains 
a roster of people pre-qualified to 
serve in this role. 

e Mediation—a trained mediator 
helps the parties determine what 
their interests are and how to 
bridge them through a creative 
consensus-building process. This 
approach is common in family law, 
construction, workplace conflict, and 
increasingly multi-jurisdictional 
issues such as those affecting the 
environment. 

e Arbitration—an arbitrator, 
often an expert in the field in dispute 
or a retired judge, is called upon to 
deliver a ruling. The parties can 
determine the rules of arbitration 
themselves. For example, in complex 
matters it is common to appoint a 
panel of three arbitrators who can 
bring different backgrounds and 
skills to bear on the dispute. 
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Celebrating the Charter 
April 17, 2002—20th Anniversary of the Canadian 
Charter of Rights and Freedoms 
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Prime Minister Jean Chrétie 
National Arts Centre (NAC). 


Left to right: Martin Cauchon, Minister of Justice and Attorney General 
of Canada; Marc Garneau, President of Canadian Space Agency; Prime 
Minister Jean Chrétien with an original copy of the Charter. 


20th Anniversary Poster 


4 Winners of a Charter contest (centre) 
: Left to right: Eric Rice, President of Canadian Bar Association; 
Martin Cauchon, Minister of Justice and Attorney General of 


Canada; Wayne Leung, winner; Claire Peacock, winner; Prime 
Minister Jean Chrétien; Benoit Cyr, student. 


Benoit Cyr, student at Polyvalente de I'Erabliére, Gatineau and Claire 
Peacock, student at Victoria School of Performing and Visual Arts, 
Victoria read winning entry at NAC celebration. 
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South Asian Lawyers Honoured 
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ORONTO—TIwo Department 

of Justice lawyers were recently 
honoured by the South Asian 
Lawyers’ Association, as part of 
South Asian Heritage Month. 
Christopher Amerasinghe, Q.C., 
and Mark M. Persaud were feted at 
a gala dinner as “South Asian Men 
of the Bar.” 

Last December, the Ontario 
legislature passed a private 
member's bill proclaiming May 
as South Asian Heritage Month 
to recognize the contributions 
that South Asians have made 
to the many aspects of culture, 


for their “spirit of determination, 
integrity, passion and loyalty to 
the South Asian community and 
to the pursuit of justice.” 
Christopher Amerasinghe was 
born in Sri Lanka and obtained his 
LL.B. from the University of Ceylon 
in 1963. He was called to the Bar of 
Sri Lanka in 1964 and practised there 
for 10 years before his emigration 
to Canada in 1974. He was called to 
the Bar of Ontario in 1976 and was 
Counsel to the Ontario Securities 
Commission until he joined the 
Department of Justice Ontario 
Regional Office in 1977. He has 


“,.. Ontario legislature passed a private 
member’s bill proclaiming May as South 
Asian Heritage Month ...” 


commerce and public service in 
Ontario. The dinner recognized 
a group of South Asian lawyers 


Christopher Amerasinghe 
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appeared as counsel for the Attorney 
General of Canada in several high- 
profile criminal and war crimes 
cases, and was one of the lawyers 
who helped establish the Crimes 
Against Humanity and War Crimes 
Section. He was appointed Queen’s 
Counsel in 1986 and since 1989 has 
been Senior General Counsel and 
currently specializes in class 
action litigation, criminal law 
and international criminal law. 
Mark M. Persaud was born in 
Guyana and, since his call to the 
Bar in 1993, has held a broad range 
of positions with the Department 
of Justice as a prosecutor, counsel 
to the RCMP (Integrated Proceeds 
of Crime Unit), and civil litigation 
counsel. He has contributed to 


Mark M. Persaud 


community development work, 
within Ontario as well as interna- 
tionally, and has worked exten- 
sively with groups committed to 
addressing issues of equity and 
discrimination. In the early 1980s, 
he founded the first comprehensive 
organization for assisting refugee 
claimants in Toronto, the Toronto 
United Church Emergency Refugee 
Relief. He is also the founder 

and chairman of the Canadian 
International Peace Project, an 
initiative based on a novel and 
holistic approach to international 
peace and development that has 
brought together people of various 
faiths to promote greater racial, 
ethnic and inter-faith understand- 
ing in Canada. He has an LL.M. 
from Osgoode Hall Law School and 
attended Harvard University to study 
urban community development. 
He is also the Secretary of the 
South Asian Lawyers’ Association 
and Co-Secretary of the Canadian 
Association of Black Lawyers. [9 
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Not a “Moot” Point 


by Fayaz Hudda 


Vol. 2 No. 3 
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DMONTON-—A passion for 

debate took Department of 
Justice articling student Sukhi 
Sidhu to the Commonwealth 
Moot Competition in Sri Lanka in 
December. A little civil unrest didn’t 
hurt either. 

Sidhu was part of the University of 
Alberta team that won the national 
Gale Cup Moot held at Osgoode Hall 
in Toronto in the spring of 2001. 
The Gale Cup is an annual event, 
while the Commonwealth Moot is 
held once every three years. “In order 
to go there,” explains Sidhu, “you 
have to win the Gale Cup in that 
specific year. We just happened to 
win at the right time.” 

The next Commonwealth Moot 
wasn't supposed to take place until 
spring 2002 in Zimbabwe, but 
because of civil unrest in that 
country the organizers decided 
to change the venue and the 


timing of the moot. Thus, the 

U of A team suddenly became 

Canada’s representative in Sri Lanka. 
The case argued was a scenario 

dealing with lead mining pollution, 

caused by an English company in 


Sukhi Sidhu 


a fictional third world country. The 
action was commenced in England. 
The teams were arguing motions 
on whether the case was being 
heard in the right court and in the 
right country, and whether the 
claimants had a cause of action for 
personal injury. “It was a strange 
conflict because it was two com- 
pletely different issues,” she says. 

Out of seven teams, Canada 
placed third, with the United 
Kingdom taking top honours. 

Though her team didn’t win, 
Sidhu says the experience was well 
worth it. She learned how to research 
and write effective arguments, skills 
that will be helpful when she articles 
with the Department of Justice in 
Edmonton. “I learned some great 
writing techniques during the 
moot. It takes a lot of practice to 
not only be interesting but to get 
your point across.” 


SSSHAAHHSHHSHSHSHEHHSHREKRHERGEHHEHRSEHRESSHS TOO HRHOSEE HE SEHAHHHASTSSHCSHOHOSKCHSHHPHSHHHSEHTASHSHSHSHSHESTSESOKRHHEHSHHKKSHKEHESHEHHHSHSHESHAEHRHRHHKRHOSEHESHOHHHOHEHHSEE 


The Charter. 
It’s ours. It’s us. 


Photographic exhibit marking 
the 20th anniversary of the 
Canadian Charter of Rights and Freedoms 


Open to the public at the Canadian 
Museum of Civilization 


100 Laurier Street 
Gatineau, Québec 


J8X 4H2 


www.civilization.ca 


until November 30, 2002 
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Tax Book Launched 


Department of Justice 

tax lawyer has edited 
a new book on the General 
Anti-Avoidance Rule 
(GAAR). 

Tax Avoidance in 
Canada was published 
earlier this year by 
[Irwin Law. 

Harry Erlichman, 
General Counsel with the 
Tax Law Services Section 
of the Ontario Regional 
Office, edited the series 
of five essays on section 


L-r Susan Van Der Hout, with Department of Justice 


245, which was introduced contributors—David Spiro, Marilyn Vardy, Livia Singer 


as part of 1987 reforms to 
the Income Tax Act. The 
book brings together writers who 
represent a cross section of the tax 
bar—public and private practi- 
tioners, and academics—whose 
views reflect the spectrum of 
debate over the controversial 
GATT. 

Other Department of Justice 
lawyers who contributed to the 
essays are: Livia Singer, Senior 
Counsel and Deputy Section Head; 
David Spiro, Senior Counsel; and 
Marilyn Vardy, Counsel. Brian 
Arnold, Professor Emeritus, 
University of Western Ontario, 
lan Roxan, lecturer in law at the 
London School of Economics and 
Political Science, Susan Van Der 
Hout, Osler, Hoskin & Harcourt, 
LLP Jillian M. Welch, McCarthy 
Tétrault, LLP, and James R. Wilson, 
Wilson and Partners, LLP, were the 
other contributors. 

In a foreword, former Supreme 
Court justice Peter Cory says the 
book is thoroughly researched and 
very well written. “It will be invalu- 
able to law students, accountants 
and judges. It will form an essen- 
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and Harry Erlichman 


tial element of the library of all 
who must consider and advise 
clients on tax problems.” 

Dean Peter Hogg of Osgoode 
Hall Law School says the book is 
“an ambitious project very well 
executed. Ostensibly about the 
General Anti-Avoidance Rule, it 
is also a book about statutory 
interpretation and treaty interpre- 
tation and, more fundamentally, 
about tax equity.” 


THE GENERAL ANTI-AVOIDANCE RULE 


CONTRIBUTORS TO THIS EDITION 
Nicole Baer (Talking It Out) is an 
Ottawa writer specializing in health, 
justice and social policy issues. 
Stephen Bindman (Activist Finds Home 
at Justice) is an award-winning 
journalist and a special advisor 

to the Department of Justice. 

Fayaz Hudda (Not a “Moot” Point) is 

a student in the Federal Student Work 
Experience Program. He has a diploma 
in Journalism and is currently pursuing 
a degree in Communications. 
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AAVoe other people might 

see puzzling charts, lists and 
bureaucratic jargon, John Sims, head 
of the Department of Justice’s Legal 
Risk Management Initiative, espies a 
thing of beauty. 

For Sims, the process of identifying, 
analyzing and controlling potential 
litigation challenges—the principal 
elements of Legal Risk Management 
(LRM)—represents a bold and ener- 
gizing new way to cope with conflicts 
involving the Government of Canada. 

“It's about a state of mind,” explains 
Sims, Associate Deputy Minister. 
“It’s an attitude, an approach, a way 
of looking at legal problems and the 
role of lawyers that is more creative 
and helpful and powerful than the 
traditional way of doing things.” 

A quick scan of the departmental 
literature related to the initiative yields 
a thicket of concepts like “instrument 
choice,” “litigation avoidance meas- 
ures,” “joint management regimes” 
and “capacity building tracks.” 

But Sims, who pioneered the 
approach in 2000 in conjunction with 


Department of Justice 
Canada 


the Courtroom 


Treasury Board Secretariat, has such 
an infectious enthusiasm that he ren- 
ders the subject both comprehensible 
and compelling. 
“One of the hallmarks of Legal Risk 
Management is that it’s a neat space 
where lawyers and clients can get 
together and share responsibility for 
inventing solutions,” he says. “This is 
really exciting stuff. The challenge is 
to share the enthusiasm with people, 
and to remind them of the opportunity 
for creativity.” 
Boiled down to its essence, LRM is 
a systematic mechanism to protect 
the federal government from crushing 
legal headaches. It has three key 
elements: 
¢ Find out as early as possible if a 
potentially menacing legal problem 
lurks in the wings; 

¢ Avoid costly and wrenching court 
battles if possible; and 

¢ Plan how to strategically manage 
the litigation, if it comes to that, 
and how the government might 
respond if it loses a major legal 
decision. 
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Protecting the Crown 
LRM coordinator Leslie Holland 
notes that in lawsuits involving the 
Government of Canada, there is 
often much more at stake than 
a strict victory or loss in a court of 
law. Many of these cases unfold in 
a complex environment of com- 
peting interests, public concerns 
and policy ramifications. 

As such, it makes sense for 
departments and agencies, along 
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with their Department of Justice 
legal support, to explore and pre- 
pare for a range of eventualities. 

A principal impetus for the 
formal adoption of LRM strategies 
within the Department and across 
the federal government was the 
1999 Marshall ruling from the 
Supreme Court of Canada. 

The government was caught off 
guard by the ruling—which upheld 
the right of Aboriginal fishermen to 
fish out of season to sustain their 
livelihoods—and the sometimes 
violent confrontations that ensued. 

Another impulse was financial. 
The government recognized that 
contingent liabilities—the amount 
the Crown would have to pay to 
plaintiff groups and individuals 


Steps to success 

To succeed, LRM counts on 
converts to fan out and spread the 
good word. In particular, it requires 
buy-in from the 35 departments 
and agencies where the Department 
of Justice is represented through 
Legal Services Units. Typically, 
officials of the client departments 
are trained in LRM principles and 
supplied with ongoing support to 
carry out the necessary steps. 

The first step, Holland explains, 
is early detection and warning of 
upcoming disputes and better 
communications between client 
departments and their lawyers. 

“We don't want to have to play 
catch-up. We want to know as 
soon as somebody has an inkling 


Sometimes, a change in a law or policy, 
or refinements in the way a program is 
administered, will neatly put the issue to rest. 


should it lose all its pending cases— 
had ballooned from $7.3 billion 
in 1997/98 to $44.5 billion by 
March 2001. 


that a case is coming. We want to 
be able to resolve a case in a time- 
ly manner in order to reduce the 
overall burden on the Crown.” 


www.canada.justice.gc.ca 


Vol. 2 No. 4 


John Sims 


The second step is to analyze 
what the potential problem is all 
about. That means teams from 
client departments and Justice 
lawyers need to work together to 
figure out what could happen, as 
well as the consequences if it does 
happen. 

Because of the risks inherent 
in all litigation—including costs, 
upheaval and the possibility of 
failure—a key focus of LRM is to 
try to divert the problem to other 
conflict resolution mechanisms 
such as negotiation or mediation. 

Sometimes, a change in a law or 
policy, or refinements in the way a 
program is administered, will neatly 
put the issue to rest. 


Thought process 

“It’s basically a thought process that 
you would go through in dealing 
with legal risk,” says Sims. 

A risk management team or 
committee might ask: Is there a 
legal problem? How likely is the 
problem to erupt, and how grave 
would its impact be on the client 
department, its programs or the 
public it deals with? Can a court- 
room confrontation be avoided? 
What other approaches might help 
to manage the dispute or mitigate 
its consequences? 

To facilitate this thought process, 
the Department's seven-person 


www.canada.justice.gc.ca 


LRM group has developed a series 
of simple “tools,” which are tem- 
plates, checklists and matrices 
designed to lead the analysis 
teams through the issues. 

“The templates are so elemen- 
tary, it’s almost embarrassing,” 
Sims admits. “The tools are sim- 
plicity itself, but the power in 


to measure its success in concrete 
terms. Even with the passage of 
time, it will be tricky to tote up such 
intangibles as costs not incurred, 
relationships not strained or hard- 
ships averted. 

But he and Holland agree that 
the signs of success are everywhere. 
Deputy ministers across govern- 


Deputy ministers across government have 
embraced the principles of LRM and are 
urging their officials to do the same. 


them is great. They prompt the 
discipline of asking yourself ques- 
tions early on. They provide a 
method to enable you to brain- 
storm and really think through a 
problem and come up with won- 
derful ideas for some solutions.” 

Good LRM brainstorming will 
usually generate more than one 
option. Not uncommonly, a client 
will pursue two or more avenues 
at the same time, such as engaging 
in negotiation, reviewing its policies 
and preparing for a lawsuit. 

Sims is a fan of LRM because he 
doesn't believe in entrusting legal 
problems to fate. 

“Tf you drift and let things just 
happen, they do have a tendency 
to just happen,” he observes. “You 
should be thinking about ways to 
handle the situation in a more 
intelligent way.” 


Creative alternatives 
That could mean training somebody 
in the client department to do 
something differently, reviewing 
the department’s relationship with 
its constituent groups, redesigning 
a program or re-examining how it 
is administered. 

“Let’s not fall into chaos and 
confusion and aggravated losses 
just because we haven't done our 
homework.” 

Sims, who credits Deputy 
Minister Morris Rosenberg with 
the idea for LRM, says it’s too early 


ment have embraced the principles 
of LRM and are urging their officials 
to do the same. All client depart- 
ments and agencies have been 
trained in the approach, although 
they are at varying stages of putting 
the principles into effect. 

Meantime, the Department of 
Justice itself is trying to practise 
what it preaches, as illustrated in 
the lead-up to last year’s Supreme 
Court decision upholding the 
constitutionality of Canada’s child 
pornography law. 

“In Sharpe, we had worked out 
all the possible ways we could 
lose, as well as the remedial action 
the government might take if we 
did lose,” Holland recalls. “The law 
was upheld, but had it not been, 
the Minister could have stood up 
in the House the very next day and 
said, ‘This is what we will do to 
deal with it.’” 

Sims won't pretend that legal 
risk management is the answer to 
all problems. “It’s not a panacea. 
But it will prompt you to think 
‘What if?’ and develop a contin- 
gency plan in the event the 
unthinkable happens.” 

In the end, he says, that’s good 
for the government and the public 
it serves. 

“If it encourages us to take fewer 
risks, or contributes to more effec- 
tive program development and 
administration, this benefits all 
Canadians.” 
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Charter Essay Winner Named 
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lissa Goodman of Queen’s 

University is the winner of the 
Department of Justice/Canadian 
Bar Association (CBA) national law 
school essay contest to mark the 
20th anniversary of the Charter of 
Rights and Freedoms. 

The contest was open to students 
in law schools across Canada, who 
were asked to submit essays on a 
Charter-related topic. One finalist 
from each participating law faculty 
was selected by a designated pro- 
fessor or law review editor. The 
winning entries were reviewed by 
a national panel of judges from 
the CBA and the Department of 
Justice. 

Goodman, 24, graduated from 
Queen’s Law School in June and is 
now articling with Borden Ladner 
Gervais in Toronto. 

She will receive a trophy and a 
trip to Ottawa to meet with Justice 
Minister Martin Cauchon. 

Her winning essay was entitled, 
“Section 7 of the Charter and Social 
Interest Justification.” It examined 
the section 7 jurisprudence of the 
Supreme Court of Canada to 
determine the extent to which, 
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and by what methodology, the 
Court considers social factors or 
considerations in responding to 
challenges that government legis- 
lation or action has led to a viola- 
tion of the right to “life, liberty and 
security of the person.” 

An edited version of the winning 
essay follows. It can be read in its 
entirety at http://canada.justice. 
gc.ca/ en/cons/op/n/index.html. 

For the 2002-2003 academic 
year, the organizations are spon- 
soring the National Law School 
Essay Competition on Terrorism 
and the Law. Submissions must be 


not to te een cept i 
accordance with the ‘princ iples of 


fundamental justice.” ’ According to oe 
this section, the state may deprive | a 


individuals of life, liberty and secu- 
rity of the person so long as the © 


principles of fundamental justice - 


are respected. What then are the 
principles of fundamental justice? 
There is widespread agreement in 
the case law that the procedural | 
guarantees listed in sections 8-14 
of the Charter along with the “basic 
tenets” of the justice system, 
including common law history, 
international law, and legal tenets 
of related legal systems all form 
part of these principles of funda- 
mental justice. By contrast, there 
is widespread disagreement about 
whether social interests such as 
policy objectives, administrative 
efficiency, and the public good 

are part of these fundamental 
principles. 

Over the past twenty years, 
different modes of analysis for 
section 7 have emerged. These 
can generally be grouped into two 
distinct approaches. The Two-Step 


‘ whether ihe den ee ie e, liberty 

and security of the person may be 
= properly justified by them under 

- section 7. These approaches have 

coexisted since the mid-1980’s; — 

neither has been definitively adopt- a 

_ ed, nor rejected. Further, therehas 


between 3,000 and 10,000 words. 
They can be written in either 
English or French but must be 
related to an aspect of terrorism 
and the law. Essays must be 
written during the fall 2002 or 
winter 2003 academic terms. 

The contests are administered 
by the Department of Justice's 
Outreach & Partnerships Initiative. 
It is working to enhance the 
Department’s relationship with 
universities and organizations 
interested in justice issues. 

For further information, see 
www.canada. rs gc.ca/outreach. 


been no explanation of the circum- 
stances in which one approach or 
the other should be used and little 
recognition of the consequences or 
advantages of such a choice. 

The Two-Step Approach focuses 
on the claimant’s position and 
right entitlement under section 7 
and considers the social object 
exclusively within section 1. The 
principles of fundamental justice 
have both substantial and proce- 
dural content, discernible in the 
rest of the Charter and in the basic 
tenets of the legal system, but they 
do not include social objectives. 
Under the Two-Step Approach, the 
claimant must establish that her 
right to life, liberty and security of 
the person has been infringed in 
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disaccord with the principles of 
fundamental justice. The onus. 
then shifts to the government to 
prove, within the section 1 frame- | 


work, that the relevant social inter- _ 


ests justify the proposed limita- 
tions on section 7 in a free and 
democratic society. Interpretation 
of other sections of the Charter 


generally follows this structure 


since itis mandated bythe 
presence of section 1. 


The essential difference between _ 
the Balancing Approach andthe = 


Two-Step is that social interests and 
objectives are considered under | 
section 7 within the principles of 
fundamental justice. This shift — 
renders the section 1 analysis | oe 
unnecessary, or at least somewhat 


redundant. Proponents for this = 
approach rely on the fact that the — 
principles of fundamental justice — 


were held in Motor Vehicle Reference 


to have substantive as well as pro- 


cedural content. Sometimes this — 


approach is implicit in a reference ~ 


to policy objectives during the 


section 7 discussion andsome- 


times it is referred to outright as 
a balancing process. 

Unfortunately, no one correct 
approach has been definitively 
approved, nor are there rules 
governing the consistent use of a 
certain approach in certain kinds 
of cases. The uncertainty in the 
law is painfully clear in the 2001 
decision R. v. Pan. In Pan, Justice 
Arbour, for a unanimous Court, 
evaded the issue; she expressly 
declined to comment on the 
“preliminary issue” of whether the 
societal interests competing with 
the accused's liberty interest should 
be weighed under section 7 or 1. 
Instead, she characterized her 
analysis as whether the jury 
secrecy rules were, in and of 
themselves, fair. 

Despite this uncertainty however, 
the case law does reveal some 
trends, although none of these are 
consistent enough to be considered 
rules. 
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Chronologically, most of the 
majority decisions now adopt 
some version of the Balancing 
Approach. In the late 1980’s and 


_ early 1990’s there were badly split 


decisions on this issue, such as in 


Thompson Newspapers, but the 


Court seems to have generally 


adopted the eae oe 


but not always. — 
In addition to chronology, 


another potential organizing prin- 
. ciple i is the kind of case or issue. 
This line of i inquiry also yields - 
a inconsistent results, but some pat- | 
__ terns are emerging. When section7 — 
_ claimants are persons accused of 
crimes, the Two- -Step. analysis is | 
often used with a focus on the rights 


of the accused. However, as soon - 
as sensitive social policy i issues are 


. involved i in criminal cases, the Court 2 
_ moves to the Balancing Approach. 


The emerging trend in criminal 


cases is to apply the Two- -Step — 
Approach so long as the opposing 
social issues are not too sensitive. 
_ If the social interests are politically © 


sensitive, then the Balancing © 


, Approach i is generally used. 


A discrete subset of the crimi- 
nal cases is criminal prosecutions 


_ for economic offences. Section 7 


issues often arise under competi- 
tion or securities legislation where 
documentary and testimonial _ 
evidence may be compellable for 
investigative purposes and may 
be admissible against individual 
accused in later proceedings. In 
these cases, the claimant's right 
to silence, the right against unrea- 
sonable search and seizure, and 
the right against self-incrimination 
may all be implicated. The social 
objectives tend to include the 
search for the truth, protection 
of the public and monitoring of 
Canadian economic activity. The 
cases are not totally consistent in 
their chosen approaches though 
most seem to favour the Balancing 
Approach. 

Where children’s interests are 
involved, the Court relies largely 


on the Balancing Approach, but 
not exclusively. 

Outside the criminal context, 
the Balancing Approach dominates. 

Although the Balancing Approach 
and the Two-Step Approach were 
developed in tandem, and no clear 
decision has been made regarding 
which approach should be used, 
the Balancing Approach has finally 
emerged as the dominant one. 
Favouring the Balancing Approach 


_ is logical since when the dichotomy 
_ indicated by the structure of the 
Charter is followed, there is little 
room to justify section 7 violations 
given early language from Motor 


Vehicle Reference. Thus, given the 


necessity of balancing individual 


rights against the collective good, 


the Supreme Court has looked to the 
_ language of section 7 and found a 


sustainable basis to conduct a justi- 


_ fication analysis within that section. 


However, this trend should be 
reversed. The Balancing Approach 
detracts from section 7’s guarantees 
by relieving the state of its burden 
to justify an infringement and by 
resulting in findings of infringe- 
ments. In contrast, the Two-Step 
Approach maintains the structural 


_ integrity of the Charter and main- 


tains the requirement on the state 
to subject its legislation and actions 
to a rigorous, thoughtful and 
organized analysis under section 1. 
To make this solution practical, the 
Court would have to overcome its 
longstanding abhorrence of allow- 
ing state justification of violations 
of section 7. The advantages to a 
section 7 analysis with two mean- 
ingful steps are that the individuals 
are given the full benefit of their 
right to life, liberty and security of 
the person in accordance with the 
principles of fundamental justice 
unless and until the state is able to 
justify a violation in the public 
interest. This maintains the concept 
of the entire Charter of the protector 
of the most important individual 
rights, as they must function in a 
harmonious, democratic society. ff 
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Modern Justice 


Recent Criminal Code updates aim to make the justice 
system sleeker, techno-friendly and fair 


by Nicole Baer 


SPHROSSHHSSHASHOSHSHHHSHHHSHSSHHRHHARHHHHRHAHHHOHHHHHOSHSHAREHOEHRHRGSESHSHHESHHGSHSSSHSSSHSSFLSHEHSHSHHTSHEHEHSSHSFSHSESSHESHESEHSSHSHHEHSSHSHHHOHHHSHOHSHEHESHHAHEHHHEESHHESEEEE 


f the Criminal Code amendments 

enacted in Bill C-15A were a buffet 
table, then new measures to protect 
Canadians from stalkers, home 
invaders and cyberspace pedophiles 
are the sizzling flambé. 

But for Howard Bebbington, 

a series of procedural changes 
aimed at modernizing the criminal 
justice system represent the equally 
important meat and potatoes of 
the omnibus legislation. 

“This bill has a lot of substance 
to it,” says Bebbington, the 
Department of Justice counsel 
who was responsible for shep- 
herding the complex amendments 
through Parliament. “People tend 
to overlook these things and focus 
only on the high-profile stuff.” 

In fact, says Bebbington, 
while the media reported largely 
on initiatives such as the new pro- 
hibitions on luring children over 
the Internet (see sidebar), many of 
the bill’s structural and procedural 
changes will have far-reaching 
consequences for virtually 
everyone involved in the system— 
victims, witnesses, jurors, the 
accused, prosecutors and defence 
attorneys. 

“Some are modest changes that 
the public or even members of the 
legal profession will hardly notice,” 
concedes the 18-year veteran of 
the Criminal Law Policy Branch. 
“But they can have a significant 
impact on the functioning of the 
criminal justice system.” 

When Bill C-15 was originally 
introduced in the House of 
Commons in March 2001, 
parliamentarians recognized this 
omnibus legislation was too com- 
plex to handle in one package. 
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By the time it was referred to 
the Standing Committee on Justice 
and Human Rights for review, it 
had been broken into two parts. 

Bill C-15A made it all the way 
into law by June. But as Parliament 
prorogued, its companion piece 
C-15B had only been passed in the 
Commons and was waiting to be 
dealt with by the Senate. 

Bill C-15B rewrites the Code’s 
provisions dealing with animal 
cruelty and contains a number 
of housekeeping matters related 
to the administration of the 
Canadian Firearms Program. 

Bebbington, who also chairs a 
federal-provincial-territorial work- 
ing group on criminal procedure, 
says structural or procedural 
changes to the Criminal Code are 
typically aimed at increasing the 
efficiency and effectiveness of the 
criminal justice system. 

But at the same time, he says, 
it’s crucial that changes don't 
compromise the rights of accused 
persons. 

“Amendments must respond 
to problems, without in any way 
reducing the fairness of the 
process,” he insists. 

As such, the C-15A reforms are 
intended to simplify and speed up 
trial procedures, increase the use 
of technology to modernize the 
system, and better protect victims, 
witnesses and even defendants 
who cannot afford legal counsel. 

One key change sought to 
resolve a long-simmering dispute 
over the need for preliminary 
inquiries. 

Some provincial attorneys 
general felt this early step in the 
trial process should be abolished 
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because it unnecessarily adds to 
length and cost. What’s more, 
they argued, witnesses and victims 
are often subjected to traumatic 
interrogation during preliminary 
inquiries, in addition to the ques- 
tioning they already face by police 
and during cross-examination at 
trial. 

By contrast, some defence 
lawyers felt equally strongly that 
preliminary inquiries should remain 
unchanged because they offer the 
only opportunity to examine wit- 
nesses before trial. Defenders also 
argued that such hearings serve as 
a mechanism to ensure the prose- 
cution will not proceed to trial on 
insufficient grounds. 


Weighing the 
arguments 


As the government weighed the 
options, it also heard arguments 
that because preliminary inquiries 
give both sides a chance to see the 
strength of their opponents’ case, 
they increase the likelihood of a 
plea bargain to resolve the case 
before it reaches trial. 

“There were strong arguments 
to repeal the right to a preliminary 
inquiry, and strong arguments to 
keep it,” Bebbington explains. “We 
tried to find a balance that would 
permit such functions as discovery 
and screening, without unduly 
prolonging the process or making 
it unfair. 

“Without deciding at this point 
whether preliminary inquiries 
should be abolished, we opted for 
amendments that would turn them 
into a more efficient, more effec- 
tive and more limited procedure.” 
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The solution developed under 
Bill C-15A was to sharpen the 
focus of this pre-trial procedure. 
Thus, for instance, preliminary 
inquiries will no longer be auto- 
matic; they must be explicitly 
requested by either side in the case. 

Requesters must then produce 
a list of the issues they would like 
covered and the witnesses they 
would like to hear. 

The amendments will also per- 
mit greater latitude to use written 
statements during the preliminary 
hearing so that witnesses are not 
necessarily obliged to appear in 
person. 

The presiding judge will now 
also be able to meet with the parties 
to limit the scope of discovery dur- 
ing the preliminary inquiry and 
will have to intervene if a witness 
is put through excessive grilling. 

“The new law makes it plain that 
abusive, repetitive or inappropriate 
questioning will not be tolerated.” 

Prof. Gary Trotter, a Queen’s 
University expert in criminal law 
procedure, said the amendments 
strike a proper balance. 
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“Parliament probably could 
have dispensed with preliminary 
inquiries altogether, but this is a 
way to modernize them and focus 
them, without compromising any 
rights.” 


New uses for 
technology 


Another innovation introduced 
in Bill C-15A expands the use of 
technology in the criminal justice 
system. Thus, for instance, elec- 
tronic court documents—and even 
electronic signatures—may now be 
permitted where only paper 
documents were accepted before. 

Similarly, the ability of parties 
to appear by tele- or video confer- 
ence is being expanded. This is 
especially helpful when numerous 
hearings and preliminary proceed- 
ings are scheduled in remote areas 
such as in the North. 

Trotter welcomes the increased 
use of technology. 

“Tt makes perfect sense in the 
21st century,” he says. “Considering 
that technology is used in all other 
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walks of life, why not in the 
courts?” 

Trotter notes that remote 
appearances, aided by technology, 
were already widely used in bail 
hearings and child witnesses in 
sexual abuse cases are frequently 
permitted to testify from another 
room, linked by video hook-up. 

He adds that the legislation has 
built-in safeguards. “If the judge 
has doubts about the fairness of 
the process, he can always call it 
off” and demand the witness or 
defendant appear in person. 

Another key amendment seeks to 
reduce trial delays by requiring the 
defence to give advance notice of 
its intent to call expert witnesses in 
fields such as forensics or psychiatry. 

In its landmark Stinchcombe rul- 
ing, the Supreme Court of Canada 
recognized a constitutional obliga- 
tion on the Crown to disclose to 
the defence all relevant information, 
including witness lists. 

Because the defence did not have 
the same obligation, the Crown 
could sometimes be surprised by 
an expert witness. That meant the 
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case was typically adjourned to 
allow the Crown to prepare and 
the entire system, especially the 
jury, was inconvenienced. 


Fewer trial delays 
Another change aimed at curbing 
trial delays will now permit courts 
to empanel one or two alternate 
jurors, in addition to the 12 required 
for criminal trials. In complex 
cases with extensive pre-trial activity, 
a regular juror who becomes sick 
or unable to continue for other 
reasons may thus be replaced 
more easily. 

Once the trial begins, however, 
the alternate jurors are dismissed. 


where alternate jurors may sit 
through the whole trial and occa- 
sionally replace a regular juror at 
the last-minute. 

A final component of Bill C-15A’s 
structural changes is designed to 
ensure that defendants who are 
not represented by lawyers and 
who propose to plead guilty truly 
understand the ramifications of 
their choice. 

Before accepting a guilty plea, 
a judge will now be obliged to 
inquire into whether the accused 
understands the meaning and 
consequences of the plea. In par- 
ticular, it must be clear that the 
accused's decision is voluntary 
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previous agreement the defendant 
may have reached with the prose- 
cution. 


This measure is designed 


primarily to protect the rising 
number of accused who, for reasons 
of cost or otherwise, are not repre- 
sented by legal counsel. 


Trotter says C-15A’s procedural 


changes represent a good step by 
modernizing preliminary inquiries 
and streamlining the trial process. 


“T wouldn't have wanted to see 


the government messing around 
too much with the trial process, 
and I don’t think they have. 
Overall, it’s a pretty conservative 


piece of legislation, but I think it 
and that the accused understands strikes a reasonable balance.” 


that the court is not bound by any 


This differs from the practice in 
American states like California, 


Protecting the Vulnerable 
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Terror and punishment 
Three more sections of the legisla- 
tion focus on other groups that may 
suddenly become vulnerable to 
violence; 

e Recognizing the terror experienced 
by stalking victims, the maximum 
sentence for this offence, known 
as criminal harassment, has been 
doubled to 10 years. 

¢ Judges must now also consider 
home invasion as an aggravating 
circumstance in sentencing 
offenders in robbery or break- 
and-enter cases. Home invasion 
refers to situations in which the 
residents of the property are at 
home during the crime, and are 
terrorized, threatened or abused. 

¢ Disarming or attempting to 
disarm a police officer is now 
punishable by up to five years 
imprisonment. This amendment 
recognizes that an already risky 
profession can suddenly turn 
deadly. 


Bill C-15A also seeks to protect 
society's most vulnerable. For 
example, extensive child protection 
measures, which came into force 
July 23rd, centre on the exploitation 
of children in the technological age. 
Thus, the Criminal Code was 
amended in the following ways: 

¢ It is now an offence, punishable 
by up to five years in prison, to 
communicate with a child over 
the Internet with the intent to 
commit a sexual offence against 

a child, such as child pornography 
or sexual interference. Research 
has shown that predators frequent 
on-line chat rooms, pretending to 
be other friendly young people, to 
lure children into exploitative 
situations. 

Prison terms of up to 10 years 
may be handed out for the new 
offences of transmitting, exporting 
or making child pornography 
available over the Internet, or for 
possessing such material for any 


of these purposes. Intentionally 
accessing child pornography over 
the Internet is now punishable by 
up to five years in prison. In line 
with the Supreme Court of Canada 
ruling in Sharpe, material that is 
found to have artistic, educational, 
scientific or medical value is not 
covered by the new offence. 

e A court may now order Internet 
service providers to delete on-line 
child pornography after a hearing 
to establish that the material is 
indeed child pornography. Courts 
may also forfeit equipment used 
in the creation of this material and 
issue protective orders for children 
vulnerable to pornographers, 
molesters and other predators. 

e It is now easier to prosecute “sex 
tourists’—Canadians who travel 
abroad to have sex with children. 
A formal request from a foreign 
country is no longer required to 
prosecute such offences. 
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Constable Honoured for 
Helping Youth 


by Sarah Grant 
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t all began three years ago when 

an Alberta police officer was 
called to a school to deal with a 
14-year-old boy who had assaulted 
his child care youth worker and 
caused $5,000 damage to a Car. 

The boy, it turned out, had Fetal 
Alcohol Syndrome (FAS), a disability 
caused by mothers drinking alcohol 
during pregnancy. 

“T had no idea what FAS was,” 
recalls Constable Jim Olsen of the 
Lethbridge Police Service. 

So he called Donna Debolt, a 
Lethbridge social worker who 
works with youth affected by Fetal 
Alcohol Spectrum Disorder 
(FASD). FASD is an umbrella term 
used to describe FAS and Fetal 
Alcohol Effects (FAE). Individuals 
suffering from FAE share many of 
the behavioural characteristics, 
but not all the physical character- 
istics, of those who suffer from FAS. 


Constable Jim Olsen 


The FAS Justice Committee, a 
pilot project funded by the Alberta 
government through Alberta 


The FAS Justice Committee, a pilot project 
funded by the Alberta government through 
Alberta Children’s Services, is the only 
program of its kind in Canada. 


“She gave me the inside infor- 
mation on exactly what we were 
dealing with with this child,” says 
Olsen. 

Together, they came up with 
the idea to create the FAS Justice 
Committee, a program aimed at 
keeping FASD-affected youth who 
have come into contact with police 
out of trouble with the law and out 
of formal court proceedings. 


www.canada.justice.gc.ca 


Children’s Services, is the only 
program of its kind in Canada. 

Innovative measures need to 
be used when dealing with youth 
suffering from FASD because they 
have difficulty learning from tradi- 
tional consequences. 

The innovative nature of the 
program—and Olsen’s involvement 
in it—has caught the attention of 
many community and government 


agencies, including the federal 
government. 

In August, Olsen was presented 
with the third annual Minister of 
Justice National Youth Justice 
Policing Award for his work with 
FAS-affected youth. 

The award, sponsored by the 
Department of Justice in collabora- 
tion with the Canadian Association 
of Chiefs of Police (CACP), recog- 
nizes the efforts of police officers 
whose work promotes and reflects 
the goals of the federal government’s 
Youth Justice Renewal initiative. 

Olsen was presented the award 
in Quebec City at the opening 
ceremonies of the CACP’s annual 
conference. On behalf of Minister 
of Justice and Attorney General of 
Canada Martin Cauchon, Solicitor 
General Lawrence MacAulay and 
Assistant Deputy Minister of Justice 
Richard Mosley presented the 
award, five certificates of distinction 
and five honourable mention 
certificates to police officers from 
communities across Canada. 

As community project officer 
for the committee, Olsen seeks 
advice from various health, 
community and legal agencies 
on how to design daily living 
plans that help guide each youth 
through each day so they stay out 
of trouble. 

Youth are usually referred to the 
committee by police officers, but 
sometimes by Crown prosecutors, 
often as an alternative to the formal 
court process. 

The court system alone doesn't 
work for youth with this disability 
because they have severe difficulty 
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learning from the consequences of 
their actions, explains Olsen, a 
13-year veteran of the Lethbridge 
Police Service and father of three. 

“You can punish these kids and 
it won't work—they’ll turn around 
and do it again.” 

Since starting its work with 
FASD-affected youth, the committee 
has expanded its scope to adults 
suffering from FASD. Adults and 
youth with this disability share the 
same issues and many of the same 
behavioural characteristics. 

So far the program has been suc- 
cessful. “A lot of the kids who go 
through the program, we're not 
even having to deal with again,” 
says Olsen. 

One of the committee’s success 
stories is the boy Olsen started 
working with three years ago. 

“He's come a long away and it’s 
really great to see.” 

Like Olsen, the 10 runners-up 
for the award have used creative 
programs to work with youth in 
conflict with the law. 

Certificates of distinction were 
awarded to Constable Greg Ericson, 
an RCMP officer with the Turtle 
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Mountain Detachment in Manitoba; 
Staff Sergeant Scott McLean of the 
Niagara Regional Police Service; 
and a team of officers from the 
Regina Police Service—Corporal 
Al Vance, Corporal Jim Pratt and 
Constable Gerry Sonier. 

Constable Nathalie Legros of 
Service de police de la Ville de 
Montréal and a team of officers 
from the Cape Breton Regional 
Police Service—Constables Dan 


through the use of alternatives to 
the court system. 

For this year’s award, the Depart- 
ment received 24 nominations 
from police services, community 
groups and individuals across 
Canada. 

Factors considered in selecting 
the award winner include innova- 
tion and creativity, the use of 
community-based resources as 
alternatives to the formal court 


For this year’s award, the Department 
received 24 nominations from police services, 
community groups and individuals across 


Canada. 


Lewis, Mike MacDonald, Wayne 
Pendergast and Tom Ripley— 
received honourable mention 
certificates. 

The runners-up have displayed 
creativity or innovation when help- 
ing troubled youth turn their lives 
around. Through various programs 
and projects, these officers demon- 
strated that youth can be effectively 
held accountable and rehabilitated 


process, conferencing, community- 
based alternatives to custody, and 
rehabilitation and reintegration of 
youth through police-sponsored 


programs. (9 
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Justicia Award Winners Honoured 
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he Globe and Mail and Radio- 

Canada’s Zone Libre have won 
the third annual Justicia Awards 
for Excellence in Journalism. 

The Edmonton Journal won 
a special certificate of merit. 

The awards, presented in 
August at the annual meeting of 
the Canadian Bar Association 
(CBA), are sponsored by the Law 
Commission of Canada, the CBA 
and the Department of Justice. 

The winner in the print category 
is Kirk Makin of The Globe and Mail 
for his January 5, 2002 article “No 
Life Like It.” In the article, Mr. Makin 
went behind the scenes at a school 
for new judges organized by the 
National Judicial Institute. It was 
the first time a journalist had 
attended the intensive program. 


Stephen Bindman, Special Advisor, 
Department of Justice, with Justicia winner 
Kirk Makin. 


The Justicia Award jury called 
the article “unique, timely, and 
comprehensive. It shines a light on 
individuals who play a decisive role 
in the system of justice. It con- 
tributes to public understanding 
of our judiciary, and demonstrates 
that judges do try to keep abreast 
of developments.” 

Radio-Canada’s public affairs 
show Zone Libre topped the 
broadcast category for its 
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November 9, 2001 show “Le projet 
innocence—La prison @ vie pour 
une erreur judiciaire.” It told the 
story of Roméo Phillion, a Franco- 
Ontarian who was imprisoned for 
30 years for a murder he says he 
didn’t commit. His case was inves- 
tigated by the Innocence Project 
at Osgoode Hall Law School. The 
report featured a dramatic recon- 
struction as well as interviews with 
Phillion, who has been denied 
parole because he refuses to admit 
his guilt. 

The judges described the 
program as “a good story with 
a strong narrative that struck a 
responsive chord.” 

“Its subject—wrongful convic- 
tion—is an important issue in 
any democracy. The reportage is 
thorough, well balanced, and 
presents all points of view.” 

Anne Panasuk was the journal- 
ist and Kristina von Hlatky the 
producer. 

The judges also awarded a 
certificate of merit to Edmonton 
Journal senior writer Ed Struzik for 
his May 12, 2002 stories on Indian 
residential schools “Native children 
entered new world in church 
schools.” Struzik prepared a series 
of stories to help readers under- 
stand the more than 9,000 lawsuits 
relating to the sexual and physical 
abuse at Indian residential schools 
across Canada. 

The jury praised the series that 
shows “the difficulty that arises 
out of using the adversarial legal 
system to resolve issues relating to 
social policy, culture and educa- 
tional opportunities.” 

The judges were impressed by 
the detailed work that went into 
the stories, noting the reporter 
spent two months interviewing 
dozens of government officials, 


lawyers, former residential school 
students, priests, nuns and legal 
experts and reviewed 1,200 of the 
9,000 claims as well as dozens of 
historical documents. 


Photo credit: Steve Grimes, CBA. 


Justicia winner Anne Panasuk with Nathalie 
Des Rosiers, President, Law Commission 
of Canada. 


The Justicia Awards acknowledge 
the important role that media play 
in enhancing public understanding 
of the legal system. They recognize 
outstanding French or English 
journalism that fosters public 
awareness and understanding of 
any aspect of the Canadian justice 
system and the roles played by 
institutions and participants in the 
legal system. The criteria for judging 
entries are accuracy, effectiveness 
in explaining legal issues to the 
public, informational value, insight 
and originality. 

The more than 20 entries were 
judged by Justice Anne-Marie 
Trahan of the Quebec Superior 
Court, Claude Bourque, former 
editor of LEvangéline of Moncton 
and Dr. Stuart Adam, Vice-President 
(Academic) of Carleton University. 

Last year’s winners were from 
The Toronto Star and the CBC’s the 
fifth estate. 

For more information on the 
awards, see http://www.cba.org/ 
CBA/Awards/justicia/. (9 
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The Department of Justice 
Wants to Hear From You 


ublic consultations are currently 
Pee with Canadians on 
two cutting-edge legal issues—the 
DNA Data Bank and lawful access 
to information and communications. 


Lawful access is the lawful inter- 
ception of communications, and 
the search and seizure of informa- 
tion by law enforcement and 
national security agencies. Updating 
lawful access legislation is essential 
to a broad range of investigative 
bodies, in their continued efforts 
to fight crimes such as terrorism, 
child pornography, drug trafficking, 
smuggling, Internet and telemarket- 
ing fraud, price fixing and money 
laundering. 

Lawful access can only be exer- 
cised with a lawful authority, and 
is well entrenched in laws such as 
the Criminal Code, the Canadian 
Security Intelligence Service Act 
and the Competition Act. Lawful 
access legislation also recognizes 
the privacy rights of all people in 
Canada and their rights under the 
Canadian Charter of Rights and 
Freedoms. 

A consultation paper is available 
at www:canada.justice.gc.ca/en/ 
cons/la_al. Submissions may be 
sent to la_al@justice.gc.ca before 
November 15, 2002. 

The consultation document 
outlines legislative, regulatory and 
policy options that would ensure 
that law enforcement and national 
security agencies maintain their 
lawful access capability, while taking 
into account legal, technical, privacy 
and economic considerations. 

This consultation will involve 
key stakeholders including the 
provinces and territories, law 
enforcement and national security 
agencies, telecommunications and 
related industry representatives, 
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civil liberties and privacy organiza- 
tions and the legal community. 
Federal government partners 

involved in the consultations include 
the Department of Justice, Solicitor 
General Canada, Industry Canada, 
the RCMP, the Canadian Security 
Intelligence Service, the Department 
of Foreign Affairs and International 
Trade and the Competition Bureau. 


Canada's DNA Data Bank was 
launched in June 2000 and has 
proven an effective tool in the 
investigation and prosecution of 
serious, violent crimes. The law 
that authorized its establishment 
includes comprehensive privacy 
safeguards and ensures that indi- 
vidual rights and freedoms are 
respected in the collection and 
use of DNA information. 

The DNA Data Bank legislation is 
scheduled for review by Parliament 
in June 2005. The consultation is 
part of the government's ongoing 
commitment to review and refine 
existing laws in response to evolv- 
ing experience and stakeholder 
feedback. 

A consultation paper is available 
at http://canada.justice.gc.ca/en/ 
cons/dna_adn/. Submissions may 
be sent by November 1. 

The National DNA Data Bank is 
maintained by the RCMP and con- 
tains two indices of DNA profiles: 
a crime scene index, containing 
DNA profiles derived from bodily 
substances found at a crime scene; 
and a convicted offenders index, 
containing DNA profiles derived 
from bodily substances taken from 
offenders against whom post-con- 
viction DNA Data Bank orders have 
been made. For more information 
about the Data Bank see http:// 
nddb-bndg.org/main_e.htm. {if 
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TTAWA—The shockingly violent 

death of Gillian Hadley is seared 
into Carole Morency’s mind, a haunt- 
ing reminder of the lasting urgency of 
the Government of Canada’s efforts to 
combat domestic terror. 

“There's no question, when you 
pick up the front pages of the news- 
Papers and you continue to see so 
many horrible cases of abuse, it 
affects everyone,” says Morency, 
Senior Counsel and one of the lead- 
ing figures in the federal Family 
Violence Initiative. 

“I look at a case like that as being 
really tragic, but it makes me realize 
that we've just got to keep doing it. It 
just reinforces the importance of the 
work that we do, and must continue 
to do.” 

Hadley, a Pickering, Ont., mother 
of two, was slain by her estranged 
husband, an accused stalker under 
court order to keep his distance. 
Moments before the 2000 shooting, 
the terrified woman handed her baby 
to a neighbour, one of several people 
who had tried vainly to protect her 
from her murderous pursuer. 
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Morency, who has spearheaded the 
Department of Justice’s involvement in 
the interdepartmental Family Violence 
Initiative for nearly nine years, admits 
the job, though interesting and chal- 
lenging, can be tough when tragedies 
like the Hadley case arise. 

But, she notes, it’s harder still for the 
frontline workers who try to shelter 
victims or help them pick up the pieces 
of shattered lives. 

For tragically, Hadley’s death was 
neither the only, nor the last, case of 
extreme domestic violence in Canada. 


Statistics are incomplete because 
many Cases of family violence are still 
not reported. Still, research suggests 
about seven per cent of adults experi- 
ence some form of violence in their 
matriage or common-law relationships. 
About one third of all murders are 
committed by relatives. 

Children also suffer assaults and 
sexual assaults at the hands of their 
parents. Some 61,000 child maltreat- 
ment investigations were substantiated 
in 1998. Children also become 
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unintended victims of domestic 
violence when they witness one 
parent assaulting the other. Sadly, 
this happens in nearly half a million 
Canadian homes. 

The federal government 
launched the Family Violence 
Initiative in 1988, with permanent 
funding of $7 million a year. 

The initiative involves the 
Department of Justice and six other 
departments—Health Canada, 
the current lead, as well as Canada 
Mortgage and Housing Corporation, 
RCMP, Canadian Heritage, Status 
of Women Canada and Statistics 
Canada. Other departments and 
agencies contribute to the same 
goal through related activities of 
their own. 


“Tt’s just a given that this is such 

a serious social issue, with such 
serious effects on children and 
women, that we have to devote the 
time, energy and resources neces- 
sary to minimize those impacts,” 
says Senior General Counsel 
Virginia McRae. As head of the 
Family, Children and Youth Section, 
she has overall responsibility for 
the Department of Justice’s part of 
the Family Violence Initiative. 

Operating with a staff of eight, 
the Section has already made 
significant contributions to the 
joint initiative. 

One of the key accomplishments 
has been to expand the range of 
solutions the federal government 
applies to the problem of family 
violence. Amending the Criminal 
Code is no longer the only option, 
although it is clearly a vital one. 

Last June, for instance, 
Parliament passed Bill C-15A, 
which increased the sentences for 
people convicted of criminal 
harassment, or stalking. It was one 
in a series of refinements to the 
Criminal Code’s stalking prohibi- 
tions, first created in 1993. 

The Code also addresses a 
broad range of other offences that 
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could erupt among family mem- 
bers. These include threats and 
intimidation, violating a protective 
court order, assault, sexual assault, 
sexual assault with a weapon, 
forcible confinement and murder. 

In recent years, the Code has 
been amended several times to 
more effectively curb family vio- 
lence. For instance, under Bill 
C-42, proclaimed in 1995, it is now 
easier to obtain protective orders 
by and for people at risk of harm. 
The maximum sentence for violat- 
ing a peace bond was quadrupled 
to two years in jail. 


Under Bill C-41, the Criminal Code 
was again amended in 1996 to 
require the courts to take into 
account the abuse of a spouse or 

a child as an aggravating factor in 
sentencing. Spouses and children 
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can also seek restitution from 
offenders for expenses incurred 
when they are forced to leave 
home for their own safety. 

And in 1999, the Code was 
updated to facilitate the participa- 
tion of victims and witnesses in 
the criminal justice system. These 
amendments also aimed to protect 
victims from being hurt again by 
the process. For example, bail 
decisions must consider their safety, 
and publication bans are now 
permitted to protect the identity 
of any victim or witness. 

But experience with the Family 
Violence Initiative has demonstrat- 
ed that the Criminal Code is by no 
means the only option available to 
combat family violence. Victims of 
domestic violence need more than 
the protection of the justice system, 
including shelter, medical care 
and social support services. 
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To reflect that reality, the gov- 
ernment is pursuing a range of 
responses that include policy 
changes and public and profes- 
sional education activities. 

“There is no one clear source or 
cause of family violence,” McRae 
notes, “so there can’t be just one 
single solution. That’s why we need 
to bring so many pieces of the 
solution together.” 

It’s a multilateral approach in 
the very broadest sense. Morency’s 
group works hand-in-hand with 
many other sections of the 
Department, including policy 
development specialists and 
experts in victim's rights, youth 
justice and crime prevention. 
There are also numerous external 
links to other departments and 
agencies, whether or not they are 
full partners in the initiative. 


Range of responses 
“The idea is to come at a common 
problem from different directions. 
And so we work to co-ordinate and 
strengthen the government’s 
response to family violence, both 
within the Department and across 
the government.” 

Equally important, the group 
has cemented partnerships with 
the provinces and territories, which 
are responsible for the administra- 
tion of justice in Canada. Indeed, 
five provinces and one territory 
have already passed domestic 
violence laws, principally aimed 
at protecting victims and children 
and helping them deal with issues 
such as custody disputes and the 
loss of financial support and prop- 
erty assets. Ontario recently 
announced $21 million in new 
spending for emergency shelters 
and other supports for domestic 
abuse victims. 

As an example of collaboration 
between federal and provincial 
and territorial governments, the 
Department of Justice co-chairs 
with Nova Scotia a working group 
reviewing the effectiveness of 
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Canada’s 20-year-old laws that 
make the prosecution of spousal 
assault offences mandatory. 

The Department also partici- 
pates in an intergovernmental 
working group examining ways to 
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help victims fleeing life-threatening 
relationships adopt new identities. 

The web of linkages extends 
beyond governments. First Nations 
groups, non-governmental organi- 
zations, professional associations, 
academic institutions and the 
private sector all have a role to 
play in the goals of the initiative. 

Many products and activities 
have emerged from the collabora- 
tive process. 


Building bridges 
In the area of professional 
education, for instance, the 
Department of Justice and its 
partners developed a handbook 
of practical guidelines on dealing 
with criminal harassment cases. 
Geared principally toward police 
and Crown attorneys, the hand- 
book discusses the impact of 
stalking on victims, suggests 
interviewing, investigation and 
evidence-collection techniques, 
and describes intervention alter- 
natives up to and including arrest 
and prosecution. 

The booklet, which also describes 
factors to consider in sentencing 
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and granting offenders bail or 
temporary release, has been well 
received throughout the justice and 
victim-support communities. 

In 1998 and 2001, the Depart- 
ment also hosted two symposia for 
professionals and support workers 
with an interest in family violence. 
Senior officials from the police, 
prosecution, victim services, 
corrections and criminal law policy 
sectors learned more about the 
risk factors involved in domestic 
violence. They also exchanged 
information about investigating, 
charging and prosecuting spousal 
assault cases, and how best to 
protect victims. 


Proved fruitful 


The discussions proved so fruitful 
that other organizations, such 

as the RCMP, began organizing 
follow-up conferences. 

And, in fact, the forums turned 
up many issues warranting further 
exploration. These include finding 
a place for restorative justice and 
other alternative measures to the 
traditional court route; examining 
the role of provincial and territorial 
family violence legislation in sup- 
plementing the criminal justice 
system; and coming up with better 
ways to support victims, thereby 
reducing the chance that they will 
recant their allegations. 

At their recent meeting in 
Calgary, federal, provincial and 
territorial ministers responsible 
for justice devoted an entire after- 
noon to the issue of spousal abuse. 
They heard presentations by 
Morency and others about national 
trends and data as well as criminal 
justice policies and programs to 
curb spousal abuse. 

It was the first time ministers had 
spent as much time on the subject. 
What's more, they made it a stand- 
ing agenda item, which means it 
will become a regular subject for 
discussion at future meetings. 

There have also been attempts 
to reach out to the public. 
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Morency is especially proud of 
a booklet aimed primarily at 
immigrant and refugee women. 
Entitled Abuse is Wrong in Any 
Language, the publication assures 
victims that they are not alone and 
teaches them about Canada’s law, 
their rights and the kinds of help 
available. 

The booklet explains that abuse 
is not only physical, but can also 
include a variety of unwanted and 
illegal behaviours with sexual, 
emotional, psychological and 
financial dimensions. Translated 
into 10 languages, the publication 
also directs abused women to 
help, while addressing a common 
misconception that turning to the 
authorities will cost victims their 
freedom or a life in Canada. 

Research has been an equally 
vital focus under the Family 
Violence Initiative because good 
policy development and public 
education must be based on solid 
data. However, until Statistics 
Canada’s groundbreaking survey 
on violence against women was 
published in 1994, no meaningful 
information existed. 


Pooling resources 
Under the Family Violence 
Initiative, several departments 
began pooling their resources to 
keep the research record up to 
date. In 1999, for instance, they 
collaborated in the development 
of specific questions to add to 
Statistics Canada’s General Social 
Survey. 

The Department of Justice on 
its own has also spearheaded 
research on a range of issues 
related to family violence. For 
example, it has conducted exten- 
sive studies on the prevalence of 
abuse suffered by women in rural 
communities in British Columbia 
and Ontario. 

There have also been several 
studies on the impact of requiring 
police to lay charges in domestic 
assault cases, a review of the 
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criminal harassment provisions, 
an analysis of the link between 
family violence and youth prosti- 
tution, a survey of sexual assault 
survivors, an assessment of the 
needs of children who witness 
violence, and a discussion paper 
on the special barriers to justice 
faced by ethnic minority victims 
of domestic violence. 


Policy reforms 

While not specific to the Family 
Violence Initiative, the Family, 
Children and Youth Section and 
its partners in the provinces and 
territories are also engaged ina 
variety of policy activities that 
relate to domestic abuse. 

For instance, when the 
Department recently moved to 
modernize the Divorce Act through 
Bill C-22, the Section collaborated 
in the development of reform 
options related to child custody 
and access. In particular, the aim 
was to identify the impact of fami- 
ly violence on child custody and 
access decisions. 

Bill C-22, which was tabled in 
the House of Commons December 
10, proposes a more child-centred 
family justice strategy that helps 
divorcing parents focus on the 
needs of their children. It includes 


The Children as Victims Project, 
which involved territorial officials 
and other experts, explored 
complex issues such as children’s 
testimony, age of consent to sexual 
activity, offences against children, 
and sentencing provisions that 
would better protect children. 

Stemming from this work, Bill 
C-20 is a package of criminal law 
reforms to better protect children 
from exploitation in all its forms 
and to facilitate testimony by child 
victims and witnesses in criminal 
justice proceedings. Exploitation 
includes pornography, sexual and 
physical abuse, neglect and 
voyeurism. 

Morency says collaboration has 
been the key to the success of the 
Family Violence Initiative. She is 
proud of the walls that have come 
down, the partnerships that have 
been forged to confront a com- 
mon challenge. 


Better appreciation 
“There's a better appreciation 
today than five years ago of the 
challenge and the resources 
required to battle domestic vio- 
lence and to make the linkages 
and create the co-ordination of 
effort necessary to bring about 
change,” Morency says. 


Bill C-22 proposes a more child-centred family 
justice strategy that helps divorcing parents 
focus on the needs of their children. 


legislative reforms to the custody 
and access provisions of the 
Divorce Act that would require the 
courts to consider factors, such as 
family violence, that could harm 
the children caught in the middle. 
Bill C-20, tabled in Parliament 
on December 5, is another impor- 
tant outcome of a broad review of 
criminal laws and procedures that 
was spearheaded by the Family, 
Children and Youth Section. 
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But after almost 15 years, what 
influence has the initiative really 
had on the level of family violence 
in Canada? 

“What we do know is that there 
has been a greater understanding of 
what domestic violence is, who its 
victims are, and its consequences 
for victims and their families— 
and for society more generally,” 
Morency observes. 
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ae of federal and Manitoba 
prosecutors has received the 
2002 Special Achievement Award 
from the International Association 
of Prosecutors (IAP). 

The Manitoba Warriors 
Prosecution Team, composed of 
prosecutors and support staff from 
both the Manitoba Prosecution 
Service and the Winnipeg office of 
the Federal Prosecution Service, 
was the first joint prosecution of 
a criminal case by federal and 
provincial prosecutors. 

The prestigious award is present- 
ed to a prosecutor or prosecution 
team “who has demonstrated spe- 
cial dedication in the pursuit of 
their professional responsibilities 
or who has discharged their 
responsibilities in the face of 
special hardship or adversity or 
under other circumstances, which 
deserves special recognition.” 

The prosecution of the Manitoba 
Warriors street gang, the first test 
of new anti-gang provisions of the 
Criminal Code, led to jail terms for 
32 of 35 gang members. 

Chris Mainella, Michael Foote, 
Clyde Bond, Susie Barros, Cecile 
Bibeau and Marjorie Whiklo made 
up the federal contingent on the 
team. The award was presented at 
the IAP’s annual conference in 
London in September. 


“Tt’s sort of 
humbling to be 
recognized by your 
international peers— 
it’s really the ultimate 
accolade to be recog- 
nized,” said Mainella. 

In their letter of 
nomination, D. A. 
Bellemare, Assistant 
Deputy Attorney 
General (Criminal 
Law), and Donna 
Miller, Senior 
Regional Director of 
the Prairie Region, wrote: “In 
recent years, it has become appar- 
ent the fight against organized 
crime is one that requires greater 
cooperation between law enforce- 
ment agencies. 

“This can be an imposing task 
given the different structures and 


From left to right: Chris Mainella, Robert H. Morrison, 
Justice Manitoba and Michael Foote 


different levels of government 
often involved. The prosecution 
team in the Manitoba Warriors 
case is an example of how much 
can be accomplished when the 
participants are prepared to work 
together in spite of tremendous 
challenges.” 


Bar Association Honours Dawson 
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A ssociate Deputy Minister Mary 
awson was recently honoured by 


the International Bar Association (IBA). 


IBA’s annual conference in Durban, South 
Africa, in October. 
The IBA is the world’s largest international 


Dawson was recognized for her four 
years as chair of the Government Practice 


She was presented with a certificate at the 


Mary Dawson 
Associate Deputy Minister 
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Committee of the Section on Legal Practice. 


law organization, with 16,000 individual 
lawyers and 180 bar associations and law 


societies as members around the globe. [8 
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eProsecutions at the Crossroads 
of Computers and Crime 


by Nicole Baer 


@eeceeeeseseseseees eoeseeeeeseseseeeeescesooes 


TTAWA—Whenever technology 

intersects with crime or the 
business of bringing criminals to 
justice, the Federal Prosecution 
Service's eProsecutions Secretariat 
shows up to lead the way. 

This energetic group of four 
lawyers monitors the impact of 
technology on the work of prose- 
cutors and participates in a variety 
of projects, both within the Depart- 
ment of Justice and outside, that 
relate to technology and the 
practice of criminal law. 

The Secretariat, formed in June 
2001, also joins the provinces and 
territories on a working group on 
cyber crime. 

And it helps guide police and 
prosecutors through the mysteries 
of microchips, cyberspace and 
electronic games and gadgets. 

“The Federal 
Prosecution 
Service (FPS) 
has long recog- 
nized the need 
for prosecutors 
to be able to 
use the latest 
technology to 
bring criminals to justice,” says 
executive director Kimber Johnston. 

“At the same time, technology 
creates new crimes and new ways 
to commit old crimes. Naturally, 
we want to stay on top of these 
developments. It is through the 
eProsecutions Secretariat that we 
hope to achieve this, not just for 
the FPS, but for the larger prose- 
cution community.” 

The eProsecutions Secretariat 
allows the FPS to play a critical 
role in the development of policy, 
legislation and practices driven by 
the requirements of the new 
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electronic age says D. A. Bellemare, 
Assistant Deputy Attorney General 
(Criminal Law) and head of the FPS. 
“One thing is clear: we must 
invest in the future if we want 
to effectively respond to the 
challenges created by Canadian 
geography and ensure quality 
services across the country.” 


Widespread use 
Technology is widely used in the 
commission of crimes, from fraud 
and money laundering to child 
pornography and drug trafficking. 
The technology used in computers 
and the Internet also generates a 
thicket of logs, backup files and 
other trace evidence in digital form. 

Says Johnston: “Such innovations 
raise endless new questions, 
including how to gather, disclose 
and present evidence, and what 
constitutes the proper foundation 
for admissibility. 

“That’s why the eProsecutions 
Secretariat maintains an expertise 
in electronic crime fighting and 
the use of digital evidence.” 

The Secretariat also offers 
cybercrime training, as well as 
frontline assistance, to Crown 
counsel and police. 

Increasingly, technology is 
also being used by investigators 
and prosecutors charged with 
fighting crime. The eProsecutions 
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Secretariat keeps tabs on the use of 
technology in the criminal justice 
system, ensuring the government 
is aware of the unresolved issues 
and challenges, and can develop 
the right policy responses. 

The effective management of 
information through computer- 
ized systems and data networks is 
also of vital interest to prosecutors. 

The Integrated Justice 
Information (JI) initiative, 
launched in 1999 and headed 
by the Department of the Solicitor 
General, involves numerous part- 
ners, including the Department 
of Justice, Canada Customs and 
Revenue Agency, Citizenship and 
Immigration Canada and the RCMP. 


Key outcomes 

One of the key outcomes of 

this ambitious collaboration will 
be the Canadian Public Safety 
Information Network, or CPSIN, 
which is intended to simplify the 
exchange of information among 
criminal justice agencies. 

Without national standards, 
the movement of public safety 
information between criminal jus- 
tice systems is at risk of not being 
understandable, reliable or 
accurate, says Johnston. 

“Historically, various agencies 
built up their computer systems 
independently,” says Johnston. “As 
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a result, they could not communi- 
cate effectively with each other, 
which led to slow and inefficient 
management of case information. 
CPSIN, however, would bring all 
these players together in a modern 
national network, and ensure they 
have rapid access to the informa- 
tion they need.” 

At their November 2002 meeting, 
federal/provincial/territorial min- 
isters responsible for justice gave 
their support for the adoption of 
CPSIN data standards and agreed 
to move toward national standards, 
with each government determining 
how best to achieve this transition. 

Consequently, the eProsecutions 
Secretariat is participating in several 
projects that are part of, or associ- 
ated with, a broad government 
move toward better integrating 
information and knowledge within 
the criminal justice system, 
including the development of 
common standards for electronic 
case Management. 

Bellemare says the integration 
of digitally-generated evidence 
into the prosecutor's brief is one of 
the key challenges facing prosecu- 
tors in the 21st century. 

“In a time of scarce resources, 
and as information crosses borders 
with the increased use of handheld 
devices and Web-enabled mobile 
phones, we need to find quicker 
and more cost-effective means 
of working with our provincial 
colleagues and with enforcement 
agencies in leading prosecutors in 
the transition from paper to PC.” 

eProsecutions 
counsel Allan 
Ferguson, who 
leads this project, 
says common 
standards are 
essential to 
ensure technical 
compatibility in 
effective sharing 
of information. 

For example, if the police are 
proposing to use an electronic case 


Allan Ferguson 
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management system, standards 
need to be put in place to insure 
that all potentially relevant infor- 
mation in the possession of the 
investigators is captured for the 
purposes of prosecution and 
disclosure. 

If a database is being used, 
what kind of guidance needs to be 
put in place in order to ensure the 
data is accurate. 

“Before the advent of computer 
technology, we always relied on 
established practices for effective 
case Management in paper format. 
Recently, it seems that the tech- 
nology somehow got out ahead of 
us and we forgot that sound busi- 
ness rules are still necessary for case 
management in electronic format. 
Now, it’s time to re-establish those 
fundamental business practices so 
that the technology does not act as 
an impediment but enhances the 
work of police and prosecutors,” 
says Ferguson. 

“We are looking at ways to 
facilitate and simplify electronic 
disclosure to the defence. We are 
looking at how to promote better 
co-ordination between investigators 
and prosecutors as they prepare 
and manage their respective 
electronic case files.” 

Laura Fuster [ 
of the Secretariat | 
is leading the 
development of 
the Common 
Offence Library. 
This structured 
database will 
provide a continuously updated, 
single source for, and standardiza- 
tion of, all offences contained in 
federal statutes. 

“Not only will this eliminate the 
need for each partner within the 
criminal justice system to main- 
tain their own electronic library 
of federal offence statutes, the 
common use of this database will 
greatly enhance electronic infor- 
mation sharing among the various 
partners,” says Fuster. 


Laura Fuster 
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All federal offences 


Currently at the prototype stage, 
the Common Offence Library now 
includes five federal acts, including 
the Criminal Code, but is expected 
to eventually include all federal 
offences. 

Fuster and Ferguson are also 
active participants in the Depart- 
ment’s Technology in Litigation 
project, which aims to provide 
litigators with a custom-designed 
combination of software and hard- 
ware tools to facilitate evidence 
management, case analysis, dis- 
closure, production of documents, 
and case preparation for trial. 

This technology, also known 
as the “Barrister’s Briefcase,” is 
currently being tested and will 
provide the Secretariat with fur- 
ther opportunities to resolve the 
transfer of information between 
federal investigation agencies and 
prosecutors. 

The eProsecutions Secretariat 
also continuously sharpens its 
computer crime expertise to keep 
up with criminal offences involving 
technology, including the use of 
“mod chips.” 

Indeed, an understanding of 
mod chips, which bypass the built- 
in security system of Play Station 
video-game boxes enabling them 
to play pirated games, was critical 
to a successful prosecution last 
July. 

eProsecutions counsel, Sush 
Gupta, working with FPS (Ottawa- 
Gatineau) Crown counsel Pierre 
Lapointe, secured a guilty plea on 
a precedent-setting case that 
garnered interna- 
tional attention | 
dealing with copy- 
right infringe- 
ment and the 
sale of unautho- 


rizedcomputer ~~" 
equipment. Sush Gupta 
An Ottawa 


man was fined $17,000 and put on 
one year’s probation for selling 
pirated Sony PlayStation games 
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and modifying the game units to 
play them. 

In another high-profile case, 
after an investigation by the 
RCMP’s high-tech crime unit in 
Ottawa, Gupta negotiated a guilty 
plea under the federal Copyright 
Act by a 28-year-old man for sell- 
ing pirated computer software 
over the Internet. 

The man had taken out online 
ads offering for sale a variety of 
computer programs, ranging from 
routine word-processing software 
to a highly specialized digital effects 
program. He downloaded these for 
free from the Internet, and copied 
them onto CDs, which he sold at 
bargain-basement prices without 
license or authorization. 

As a result, he received Canada’s 
stiffest-ever sentence for this type 
of crime—a year in jail, another on 
probation and a $7,500 fine. 

The cases that come to the 
Secretariat’s attention have either 
technological or legal dimensions— 
or, not uncommonly, both. 

For example, from a technologi- 
cal standpoint, investigators may 
want to follow the “electronic foot- 
prints” left behind by criminals 
using the Internet to facilitate 
their crimes. 

Nowadays, child pornographers 
know enough to clean up their 
Internet caches and history files— 
bits of data on the hard drive that 
keep track of web sites the 
individual visits. 

Even so, there is usually other 
evidence to be forensically gath- 
ered, such as Internet logs or 
bookmarks for favourite child 
pornography sites. 

“In combination with any 
pictures you might find, you can 
use this evidence to build a case 
in court,” says Gupta. 

However, from a legal perspec- 
tive, certain questions remain. 

What, for instance, is the legal 
standard necessary to seize e-mail 
correspondence and ensure its 
admissibility as evidence? Is it 
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analogous to a personal 
conversation or a postal letter? 

The distinction is important. If 
it’s like a private conversation, a 
court would need to approve a 
wiretap with stringent rules 
governing the establishment of 
reasonable grounds. But, if it’s 
akin to a regular letter, investiga- 
tors would need to meet a lower 
standard for reasonable grounds 
to procure a search warrant. 

A recent investigation into 
possible healthcare fraud in 
Barrie, Ontario, also raised vexing 
questions about the privacy of 
medical records. 

When police seized the 
computer housing the suspicious 
electronic billing records, they also 
had access to computerized medical 
information on patients who were 
not associated with the fraud. 

“If everything is on the computer, 
we have to take the whole com- 
puter,” reasoned Gupta, who 
provided advice to the province 
in its prosecution. “So how do we 
protect the patients’ right to privacy 
with respect to their medical 
records? There are no laws on this, 
so we had to adopt existing princi- 
ples of law.” 

Investigators decided to make a 
complete copy of the hard disk to 
protect the integrity of the original 
evidence, and then clearly docu- 
ment how they narrowed the 
search to hone in on the question- 
able billing practices. 

Despite the advent of technology, 
few police officers have specialized 
computer crime skills. 

They turn to Crown prosecutors 
to ensure that evidence is being 
collected properly. But prosecutors 
recognize they too need help in 
preparing to prosecute technology- 
based crimes. 

For example, is it more effective 
to present digital evidence in court 
in HTML format as it appears on the 
Internet or as an ordinary text file? 

“A lot of prosecutors are not 
looking to become computer 
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crime experts but recognize that 
they must be able to identify the 
technological questions and the 
legal issues that can arise in com- 
puter crime cases,” says Gupta. 

Accordingly, the eProsecutions 
Secretariat has developed, in con- 
junction with the United States 
Department of Justice and the FBI, 
a computer crime training course 
for Canadian Crown prosecutors. 

The course includes six modules, 
focusing on computer crime in 
general, hardware and software 
interactions, computer networks, 
electronic evidence gathering, trial 
issues, and crime scenarios. 

In addition to federal Crown 
counsel, provincial prosecutors, 
judges, and police officers have 
taken this two-day course. 

The Secretariat hopes greater 
familiarity with the cyber world 
will improve the quality of even 
routine prosecutions. 

For example, in illegal drugs 
cases, the bread and butter of 
federal prosecutors, police learned 
years ago to look for physical evi- 
dence such as scales, plastic bags, 
paper debt lists and other para- 
phernalia suggestive of drug 
trafficking. 

Now, Gupta explains, they are 
also being trained to look for 
electronic organizers, laptop 
computers, cell phones, pagers 
and other gadgets that pushers 
use to operate their businesses. 

Whether it’s exploiting technolo- 
gy to improve information exchange 
amongst criminal justice partners 
or fighting cybercrime, the 
eProsecutions Secretariat serves to 
strengthen the capacity of the FPS 
to better serve Canadians. 

“The advent of globalization and 
the rapid increase in technology is 
changing the way prosecutors do 
business. It is more than a change 
in technology: it is also a change 
in approaches and attitudes,” says 
Bellemare. & 
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Achieving Justice Without Jail 


Seabird Island First Nation Protocol a Milestone 


by Michael Wilhelmson 
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ANCOUVER—A British 

Columbia Aboriginal band has 
marked another milestone in the 
long road to restoring First Nation 
community-based justice in Canada. 

The Seabird Island First Nation 
Protocol was recently signed with 
the Department of Fisheries and 
Oceans (DFO) and the Federal 
Prosecution Service of the 
Department of Justice on the 
reserve near Agassiz. 

Amid a chorus of drummers 
and singers, over 100 members 
of the community and gathered 
dignitaries were present to bear 
witness. 

“Tt used to be that only certain 
people were held accountable,” 
said Clem Seymour, Seabird Band 
Councillor and a member of the 
Band negotiating team. “With this 
agreement, all people will be held 
accountable in terms of looking 
after the resource. I felt that was 
important. This is the foundation 
of a new relationship.” 

The Protocol provides a mecha- 
nism for the Seabird Island First 
Nation (S.I.EN.) members charged 
with offences under the Fisheries 
Act, its regulations and related 
legislation, to have their cases 
diverted from the traditional legal 
system to an out-of-court local 
justice committee for alternative 
community-based enforcement. 

The Protocol provides for diver- 
sion both before and after charges 
are laid and applies to Band mem- 
bers anywhere in B.C. It applies 
only to matters in which the Crown 
elects to proceed summarily. 

Diversion is a form of restorative 
justice that approaches crime as 
an injury or wrong done to another 
person, rather than solely as a crime 
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of interest only to the accused 

and the state. The Protocol takes 
restorative justice even further— 
expressly extending it to regulatory 
offences, the classic “victimless 
crime.” 

Will it work in the regulatory 
arena? 

No doubt, says Pierre Rousseau, 
Legal Counsel with the Policy, 
Programs and Integration Section 
of the Department of Justice in 
Vancouver, who participated in 
the Protocol’s drafting. 

Rousseau says restorative justice 
will work in fisheries prosecutions 
because “even if there is no human 
victim per se, there is always 
someone or a group of people that 
are impacted by the offence that 
can be called indirect victims.” 

In the case of the S.LEN., the 
local committee that will accept 
diverted cases is the Qwi:qwelstom, 
the Justice Program of the Sto:lo 
Nation. 

This program is currently 
funded under the Aboriginal 
Justice Strategy, a federal initiative 
of Justice and the Department of 
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the Solicitor General, designed to 
rebuild capacity in First Nation 
communities to deal with justice 
matters and conflict. 

“If you use Qwi:qwelstom, you 
talk about the incident and look at 
the circumstances behind why it 
happened and how it impacted on 
the individual and the family, as 
well as [the impact] on DFO on 
one side and the person who 
created the problem on the other 
side—and come to some kind of 
resolution,” said Grand Chief 
Clarence Pennier of the Sto:lo 
Nation. “It brings into play the 
individual and his family and the 
extended family too.” 

Rousseau says Aboriginal people 
have been taught that the court 
system will “take care of them.” 

“They used to have capacity to 
handle justice matters themselves 
but it was removed with colonial- 
ism. It had the effect of destroying 
their social control mechanisms. 
The Aboriginal Justice Strategy is 
aimed at rebuilding local social 
control mechanisms so the 
communities can recover what 
they’ve lost.” 

Diversion under the Protocol is 
consensual. If the accused, the 
community, DFO or the Crown 
(after charges have been laid) do 
not consent, the matter remains in 
the traditional court system. 

Likewise, if the accused does 
not agree to the disposition 
reached through the traditional 
circle, the matter is referred back 
to the Crown. 

The obligations imposed on an 
accused, both during the process 
and through the Agreement drafted 
at its close, prove diversion is no 
“walk in the park,” says Rousseau. 
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Where an accused in a criminal 
trial has the right to remain silent, 
a person who agrees to diversion 
must engage in dialogue with his 
community, the Fishery officer and 
others. At the end of the process, 
rather than having to pay a fine or 
being sent to jail, the person will 


place of “trust, respect and honesty” 
as the foundation of healing and 
wellness of its citizens. 

S.I.EN. also insisted that the 
diversion be allowed to take up to 
one year. 

“They had good arguments for 
extending it for one year,” noted 


Where an accused in a criminal proceeding 
has the right to remain silent, a person who 
agrees to diversion must engage in dialogue 
with his community, the Fishery officer 


and others. 


usually be asked to undertake some 
positive activity, such as teaching 
youth about the harm done by 
poaching, doing community 
service work for elders or perhaps 
catching fish for those in need. 

“Diversion is extremely 
demanding because, first of all, 
accused have to face the members 
of the Justice Program of the 
Justice Committee, sometimes a 
healing circle. They have to work 
with a bunch of people from their 
own community and they have to 
agree to the process.” 

Penalties are not necessarily 
more lenient. 

Rousseau, a former director of 
the Department's regional office in 
Yellowknife, recalls one panel of 
elders in Hay River recommending 
a young offender receive two years 
less a day for stealing a container 
of gasoline—quite a bit more than 
the judge could have imposed. 

At the suggestion of S.I.EN., the 
preamble to the Protocol contains 
reference to the importance of a 
“collective process” with regard to 
the conservation of fish, and the 
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Rousseau. “For instance, what if 
there is a habitat offence where 
the fish habitat has been polluted? 
We need a year to go through the 
cycle to restore the cycle. We need 
the involvement of the offender 
for the whole year.” 

Although not a party to the 
Protocol, the Royal Canadian 
Mounted Police asked to be a 
signatory to express its support. 
Rousseau says the R.C.M.P. 
pressed for diversion programs— 
and used its discretion to refer 
cases to local justice committees— 
long before any formal protocol 
came along. 


Flying circus 

Some Aboriginal communities in 
the North still refer to the court 
circuit party as the “flying circus,” 
says Rousseau, “flying in and flying 
out.” Trials are regarded as strange 
proceedings conducted in a for- 
eign language with legal concepts 
wholly alien to the local culture. 
Diversion is a step on the road to 
recovery for a “dysfunctional” 
court system, he says. 
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With this latest protocol now in 
effect, the next step is monitoring 
the process. “At the beginning of 
these protocols you always want to 
see how they are dealing with 
cases, how many people and what 
happened.” 

Other Aboriginal communities 
have expressed interest in entering 
similar protocols. One is currently 
being negotiated between the 
Vancouver Aboriginal 
Transformative Justice Service and 
the Federal Prosecution Service 
concerning drug prosecutions, 
and Rousseau says DFO and 
Justice should start “pushing the 
envelope” to find ways other than 
the courts to deal with regulatory 
offences. 

The Band and the Sto:lo Nation 
will be monitoring the Protocol as 
well. “This is our test case,” said 
Grand Chief Pennier. “If [the 
Protocol] is successful then other 
First Nations may want to do the 
same kind of protocol agreement.” 

The Seabird Island First Nation 
approached the DFO soon after a 
similar accord was entered into by 
the Esketemce First Nation in B.C. 
in 2001. Formal and informal 
diversion protocols are also 
widespread across the Northwest 
Territories and Yukon, with some 
communities simply adopting 
draft protocols. 

“They're a roadmap, a guideline,” 
says Rousseau. “People are seeing 
that the court system is not work- 
ing very well. People in communi- 
ties are willing to get involved ... 
You get to sit down and talk with 
these communities and say, ‘How 
do you feel about working on 
cases?’ And they say, ‘How do you 
feel about sending us some?’ That’s 
how protocols are developed.” 
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Serving Canada, Day and Night 


Atlantic Tax Lawyer Doubles as Legal Peacekeeper 


by Glenn Chamberlain 
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ALIFAX—John Smithers leads 
a double life. 

By day, he’s a tax lawyer with 
the Department of Justice’s 
Atlantic Regional Office in Halifax. 

But one evening a week and 
an occasional weekend, and for 
a four-month period last year, he 
becomes Major John Smithers, 
legal officer in the Canadian 
Forces Reserves. 

From January until April 2002 
Smithers served as a legal advisor 
for the NATO-led peacekeeping 
force in Bosnia-Herzegovina. 

Having spent 23 years as a 
military policeman and lawyer in 
the Canadian Forces, Smithers has 
maintained his military commission 
as a reservist during his five years 
with the Department of Justice. 

This status, and the terrible 
events of September 11, 2001, led 
him to offer to serve Canada in 
whatever capacity the military 
required. 

“I told the Forces I was ready to 
help in whatever way they needed, 
and they called me on it,” says 
Smithers. 

With the war on terrorism in 
Afghanistan placing a severe strain 
on personnel, the military’s legal 
branch found itself in need of an 
experienced legal officer to provide 
legal services to the peacekeeping 
forces in Bosnia. Smithers got the 
call to join the Canadian Forces in 
the devastated part of the former 
Yugoslavia for a four-month tour. 

NATO leads a 13,000-strong 
peacekeeping mission, called 
Stabilization Force (SFOR) in 
Bosnia-Herzegovina. Under the 
authority of the Dayton Peace 
Accord, SFOR maintains the secu- 
rity environment necessary to 
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enable the country to rebuild after 
the devastation of years of conflict. 

In place since hostilities ended 
in 1995, the force has been reduced 
from its initial size of 60,000 troops 
to the current complement as a 
result of the gradual improvement 
in the situation over the years. 

Canada’s contribution to SFOR, 
called Operation PALLADIUM, is a 
battle group known as Task Force 
Bosnia-Herzegovina. Troops are 
rotated through the region ona 
six-month basis and are responsi- 
ble for an area 30% larger than 
Prince Edward Island. 

Smithers, 47, is a native of 
Montréal. He became a lawyer 
through education programs 
offered by the Forces, first at the 
Royal Military College and then 
at law school under the Military 
Legal Training Program. 

“I suppose I was always naturally 
drawn to the military and the law, 
growing up with a father who was 
a military policeman,” he says. 

Smithers credits his wife as the 
real hero, for staying behind with 
their four children while he was 
away. 

“I got the medals from NATO 
and the Canadian Forces, but 
Susan’s sacrifices were definitely 
greater, and she’s the one who 
should be recognized,” he says. 

Smithers’ duties in Bosnia 
included providing the 
Commander of Multinational 
Division (South-West) with legal 
advice in such diverse areas as 
international law, the law of armed 
conflict, rules of engagement and 
the Status of Forces Agreements. 

In practical terms, this included 
advising on the legality of actions 
taken by troops enforcing peace 
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and security, arranging contracts 
and agreements for land returned 
by SFOR to its rightful pre-war 
owners, and assisting with plan- 
ning for arms collection operations 
designed to reduce the proliferation 
of weapons in the war-torn country. 

Smithers was part of a legal 
team that drafted regulations to 
prohibit ownership of automatic 
weapons by civilians. These rules 
will eventually form the basis for 
legislation to be passed by the 
Bosnian government. 

“That is one of the most satisfy- 
ing things I accomplished while 
on my tour of duty,” he says. “To 
make a lasting contribution to 
improve public safety and promote 
peace in a place that has seen terri- 
ble war and violence for many years 
is something I’m very proud of.” 

A lasting image that remains 
with Smithers is of an elderly 
woman in her 70’s, living alone in 
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one room of a battle-damaged 
house near the town of Glamoc. 

The house isn’t hers—she just 
lives there with no running water 
or working toilet, with an old wood 
stove for heat. 

During his stay in Bosnia, 
Smithers and a few colleagues 
ensured that she received food, 
supplies and other assistance, 
knowing full well that there were 
countless others in similar dire 
straits whom they couldn't help. 

“Seeing such poverty, such 
need and the incredible level of 


devastation in this once-beautiful 
country makes you so grateful for 
all that we have in Canada. 

“Helping out, but never being 
able to help enough, or for very 
long, is kind of bittersweet, and it 
saddens you.” (3 


Editor’s note: In December, John 
Smithers was awarded the Queen's 


Golden Jubilee Medal in recognition 


of his exemplary service to Canada 
in volunteering for peacekeeping 
duty in Bosnia. 


So Long, Rache!! 


ith this issue, justice canada 
bids farewell to Rachel 
Larabie-LeSieur. 

As director general of commu- 
nications for the Department of 
Justice, Rachel conceived the idea 
for this newsletter and made it a 
reality. After justice canada was 
born in 2001, she was ultimately 
responsible for its content. 

After four years at Justice, Rachel 
has moved to Industry Canada, 
where she is Associate Assistant 
Deputy Minister, Operations 
Sector. &f5 
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TTAWA—Ivan Whitehall is leaving 
the room—the courtroom. 

Well not exactly. 

But Whitehall, the Department of 
Justice's top litigator, will be retiring 
in August after 32 years of arguing 
cases for the Government of Canada. 

The tenacious barrister has repre- 
sented the federal government in 
some of its highest-profile cases in 
recent years. Air India, the Pearson 
Airport lawsuit, the APEC inquiry, 
hepatitis C, the Deschénes war 
crimes commission—Whitehall has 
led the federal team on all of them. 

He has also appeared dozens of 
times in the Supreme Court of Canada. 
“The quality of the work that I’ve 
been able to do in the Department 
of Justice, it’s like being let loose in 
a chocolate factory if you like choco- 
late,” recalls Whitehall. 

“In private practice, you would 
maybe get one or two cases of the 
magnitude that I’ve handled in 
Justice over the years. Then, you 
would look back at those cases and 
say, ‘I had that significant case.’ 


Department of Justice 
Canada 


Farewell to Ivan 


Ministére de la Justice 
Canada 


“Here I have some difficulty choos- 
ing which of the cases I can highlight 
as being the one that I really enjoyed, 
because I’ve enjoyed them all. They’re 
all significant, and I hope that they 
all made a difference. The richness 
of the experience here, I think, is 
impossible to duplicate.” 

It’s been a remarkable journey to the 
pinnacle of the legal profession for 
Whitehall who was born Ivan Weiss, 
in Hungary, in 1942. 

His father, taken for forced labor 
two months after Whitehall was born, 
eventually perished in the Bergen- 
Belsen concentration camp. Ivan and 
his mother were spared in a “protected 
house.” 

“Towards the end of the war, the 
Germans were going systematically 
through these houses. The Russian 
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Canada 


The 17-year-old spoke little 
English. “I think this is a wonderful 
country. I came here with my 
mother, I was 17, we had 20 dollars 
between the two of us. We didn't 
come with any other resources. 

“T really don't think I could 
have done it anywhere else but 
in Canada. If I call my career a 
success, it’s a success that was 
made possible because of the 
place where | live.” 


Attended UBC 
Whitehall later went to the 
University of British Columbia. 
After a brief career in the private 
sector, he joined the Department 
of Justice, and moved to Ottawa, 
We yl 

“T had read an article in 
Maclean's. John Turner was the 
Minister of Justice, and there was a 
very vivid description of just what 
folk in Justice did, and that Turner 
wanted this to be the very best law 
firm in the country. 

“T think this was a much more 
defining moment for me than 
either entering into law school, or 
choosing a profession. It seemed 
like just a fantastic place to work.” 

And Whitehall says it certainly is. 

He started as a civil litigator, and 
in 1975 he moved to Edmonton as 
the director of the Edmonton 
regional office, and as a member 
of the Northern Flying Squad—a 
group of lawyers from across the 
Department who prosecuted cases 
in the territories. 

After a year at the University of 
Alberta obtaining a post graduate 
diploma in public law, he returned 
to Ottawa as a member of the 
General Counsel Group—a cadre 
of five of the Department’s most 
senior lawyers who argued the 
highest-profile cases, of national 
importance, from across the 
country. 

In 1989, Whitehall became Chief 
General Counsel—the Department's 
most senior litigator. He has held 
that position ever since, except for 
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two years when he was the first 
Senior Fellow in law and public 
policy at the Canadian Centre for 
Management Development. 

“T think the people who work 
for this Department are terrific. 

I really do think that we have some 
of the very best legal minds in the 
Department. 

“Tt’s a place where you cannot 
‘snow’ people. In private practice 
you can have good ‘bedside man- 
ners,’ and you can snow clients. 
There’s no way of doing that in the 


Department of Justice. You either 
know what you're doing, or you 
don't. The flip side of that is, it’s 
really a pleasure to work with 
those people, because they really 
give that much more richness to 
your professional life.” 


Challenging cases 
Whitehall cites Air India and the 
hepatitis C litigation as his two 
most challenging—and rewarding— 
cases. 

After the June 1985 bombing of 
an Air India flight that killed all 
329 aboard, Whitehall represented 
Canada at an inquest in Ireland, 
and at a commission of inquiry in 
India. He also represented the 
Government in the civil lawsuits 
that resulted, and eventually 
reached an out-of-court settlement 
with the families of the victims. 

“It was a huge human tragedy. 
Just from the mosaic of different 
issues the case engaged, | think it 
was just a fantastic case.” 
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Whitehall also managed in 1999 
to settle the class-action lawsuits 
launched by Canadians infected 
with hepatitis C through blood 
transfusions. 

“If [had to gauge where did I 
the most good, I happen to think 
of the hepatitis C case. Again, this 
was not a case that we tried; we 
settled, and I think it’s precisely 
because we settled it that I think 
it is a significant case. 

“Again, you had a huge human 
tragedy. I think we managed to 


reach a settlement that was rea- 
sonable from the points of the 
view of both the taxpayers and the 
victims, and we managed to create 
a regime that is going to give very 
fair compensation to the victims 
of hepatitis C, during the years 
for which the Government of 
Canada was prepared to take 
responsibility.” 

Whitehall says he was attracted 
to the “analytic process of solving 
problems” inherent in the profes- 
sion of law. 

“T thought I would enjoy putting 
together a case. I enjoy the project 
management aspect of the law. 
And I guess by nature I’m combat- 
ive and competitive, and to me all 
of those things came together in 
the law.” 

He describes his approach to 
litigation as “95 percent work, and 
five percent brains.” 

He says, “I believe 95 per cent of 
the work is done before you get to 
court, and by the time you get to 
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court, the world should unfold as 
planned. 

“T think my style of litigation is 
really non-confrontational, when it 
doesn't need to be confrontational, 
and I try to look for resolution of 
issues without actually going to 
court. 

“Once you are in court and the 
battle lines are drawn—then, of 
course, you push as much as you 
need to push. 

“T think an overarching princi- 
ple is integrity. And I think that’s 
one of the things that it takes a 
long time to acquire, and minutes 
to lose. 

“Tt may not be politically correct 
to say that any more, but I like to 
think that one behaves as a gentle- 
man in court, and so long as you 
know what the code of a gentle- 
man is, you should be all right.” 

Whitehall’s legal opponents say 
he practised what he preached. 

Vancouver lawyer J. J. Camp 
negotiated the hepatitis C 
settlement with Whitehall for 
almost two years. “He was a gen- 
tleman to deal with, the farthest 
thing from hostile or belligerent,” 
recalls Camp, former president of 
the Canadian Bar Association. 


First suit ‘polished’ 
“He could be tough. But his first 
suit was being very polished and 
professional. And, quite frankly, he 
made negotiations one whole hell 
of a lot easier because of that. 

“T thought that he made correct 
judgment calls throughout. I was 
very complimentary of his ability 
to be tough and to stand up when 
he had to, and to be conciliatory 
and cave when he had to. I don't 
think he ever caved when he 
shouldn't have, and I don't think 
he was ever tough when he 
shouldn't have been tough.” 

Toronto lawyer Ronald Slaght 
spent more than 100 days arguing 
against Whitehall in a lawsuit over 
the cancellation of the contract to 
privatize Pearson Airport. 
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“My most enduring memory of 
Ivan will be his first court appear- 
ance in the Pearson Airport case 
fully regaled in a striped pink 
court shirt, followed nicely the 
next day by a blue striped version,” 
said Slaght. 

“We knew at that point we were 
dealing with a different kind of cat. 
In a long trial such as that one, the 
fortunes of each side wax and 
wane over time, and there is an 
inevitable bonding among adver- 
saries. Throughout, Ivan was 
tough and gave us all we could 
handle, but unfailingly courteous. 

“This was a trial conducted with 
a very steep learning curve for us 
all. Ivan’s years on the defence side 
showed through in his mastery of 
the bob and weave, and the coun- 
terthrust. My colleagues and 
I have nothing but the warmest 
memories of our long dance 
together with Ivan.” 

Whitehall laments that much 
has changed since he began 
practising. 

“There are fewer gentlemen. 
When I started practising, a case 
that lasted two weeks was consid- 
ered to be a lengthy case. Going a 
month was really a long case. 
Nowadays, a motion can take you 
that length of time. 

“IT think the amount of docu- 
mentation has increased exponen- 
tially and with that the pressures 
on counsel have increased as well. 
And not surprisingly, as pressures 
increase, tempers become shorter. 

“T think the profession has 
become a business. I suppose it 
always has been, but I think—per- 
haps it was a fiction—that the part 
of the profession that was consid- 
ered to be an avocation was more 
important than the part that paid 
the overhead. Everybody accepted 
that you had to pay the overhead, 
but that wasn’t the overarching, 
all-consuming goal. 

“T think the profession is much 
more aggressive than it used to be. 
The notion of ad hominem is 
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much more common than it used 
toibe; 

The 61-year-old grandfather of 
two says the time is “just right” 
for him to leave the federal 
government. 

“To be clear, I haven't decided 
to retire; I’ve decided to leave the 
government. I think I’ve done 
everything I’ve wanted to do in the 
Department of Justice. There 
comes a point where you simply 
repeat your old mistakes. 

“I’m at a point in life where | 
have a couple of grandchildren, 
and I think it’s important to man- 
age one’s professional life so as to 
really do what we keep paying lip 
service to—put balance in our 
life.” 

When he leaves the government, 
Whitehall will continue with the 
practice of law but he and his 
photographer wife Georga also 
hope to spend more time on their 
35-foot sloop Gray Cloud. 


(Constitutional Law- 
appointment of eight 
_ additional Senators) B.C.C.A. 


4. Deschenes Inquiry Into War 
Criminals. 


5. Re Prov. Electoral Boundaries 
(Sask.) [1991] 2 S.C.R. 158 
(Charter of Rights) S.C.C. 


6. R. v. Grujicic, Criminal pro- 


secution of an alleged Second 
World War war criminal. 
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Praise for the consummate litigation professional 


“I have always regarded Ivan as the 
consummate litigation professional, 
who could be relied upon in every 
case to provide the highest quality of 
service to the client. Beyond that, as a 
colleague at the executive table of the 
Department, he could also be relied 
upon to voice the thoughts that 
many around the table shared, but 
hesitated to say. Many of our best 
discussions were sparked by some- 
thing Ivan raised. His candour often 
brought a breath of fresh air toa 
stale debate. I will miss his some- 
times pointed, but always on point, 
interjections.” 


Richard Mosley 
Assistant Deputy Minister, Criminal 
Law Policy and Community Justice 


“Ivan Whitehall is the consummate 
‘barrister —the barrister’s barrister. 
Throughout his career, Ivan has been 
the most ardent and passionate 
advocate of the Department's 
barristers and litigators. In true 
barrister’s tradition, Ivan’s versatility 
is well known: criminal law, civil 
litigation, aboriginal law, etcetera. 
Knowledgeable, well prepared and 
reliable, Ivan cultivated excellence to 
the point that it came to be naturally 
expected from him. In that sense, he 
may have been taken too often for 
granted. With his retirement, the 
huge void he will leave behind will 
become apparent to all. 


‘A kind man and a generous mentor, 
Ivan never shied away from difficult 
or unpopular issues. He always spoke 
truth to power. He will be missed as a 
barrister, as a colleague and as friend.” 


D. A. Bellemare 
Assistant Deputy Attorney General 
Federal Prosecution Service 


“Whenever Ivan is seized with 
defending a legal issue, his power as 
a barrister of focus, determination 
and pursuit is awesome.” 


John R. Power 
Senior General Counsel 
Civil Litigation Branch 


“Tvan's unique stature within the 
Department stems from his truly 
unique qualities, both as a barrister, 
and as a private individual. As a liti- 
gator, his commanding knowledge of 
virtually every court decision of sig- 
nificance to government since the 
early 1900s makes him a redoubtable 
opponent. His fierce loyalty to his 
friends is equally remarkable. Ivan 
embodies the essence of the Old 
World gentleman in its finest form. 
His near-obsessive devotion to sailing 
merely makes him more interesting 
to those of us who share that passion.” 


Paul B. Vickery 
Senior General Counsel 
Civil Litigation Branch 
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“For me, Ivan has always been the ‘go 
to’ lawyer—the one we turn to when 
the Government needs top counsel, to 
handle the toughest case of the day. 
He’s always been at the forefront, the 
first to tackle new issues. No stranger 
to controversial files, Ivan’s list of — 
cases is an index to current hot spots 
over the years, from war crimes, to 
aboriginal cases, to class action cases, 
to anti-terrorism cases. He's often 
been a Closer,’ taking over, in mid- 
stream, cases that had started to go 
sour, and turning them around to 
great success. He’s made a remark- 
able contribution to Justice and to 
the Government. We'll miss him 
greatly.” 


John D. Sims 
Associate Deputy Minister 
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“Ivan is more than a consummate 
professional—he is a rare breed 
within any organization, and will 
certainly be hard for the Department 
of Justice to replace. He is a superb 
government barrister. Not only does 
he thoroughly understand the role 
of the Attorney General in litigation, 
but he has always been willing to 
put his life on hold to do what he 
sees as his duty to his client—the 
Government of Canada. Oftentimes, 
this has meant spending many 
months living out of a hotel room 
miles from home, engaged in 


important and high-profile litigation 
or inquiries. Most people are not will- 
ing to make such personal sacrifices. 
Ivan, on the other hand, has felt a 
greater public responsibility, and a 
calling. He also truly loves the law on 
an intellectual level, and believes in 
the importance of the rule of law in 
maintaining order within society, 
and ensuring that citizens, individu- 
ally and collectively, are treated with 
fairness and in accordance with 
established principles.” 


James D. Bissell 

Assistant Deputy Attorney General 
“When I think of Ivan, I think the 
great regret of his career is that we do 
not have a strict separation of roles 
between barrister and solicitor in 
Canada. Ivan is, above all, a 
barrister in the English tradition.” 


Robert Frater 
Senior General Counsel 
Criminal Law Section 
“It’s hard to imagine the Department 
of Justice without Ivan Whitehall. 
Over the years, the Department has 
been extremely well served and 
enriched by Ivan’s exemplary litiga- 
tion skills and great legal knowledge. 
Ivan’s accomplishments are most 
inspiring when you realize how 
humble his beginnings were, having 
emigrated from Hungary in 1959, 
with few possessions. Ivan’s meteoric 
rise in the Department reflects what 
is best about Canada: the full recog- 
nition of a person's talent, hard work 
and dedication. Ivan, you inspire us 
all to be the best we can be.” 


Morris Rosenberg 
Deputy Minister 
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Helping those less fortunate 


by Stuart Foxman 
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ORONTO—Surksha Nayar 
realizes her good fortune. 

Since high school, the Toronto 
woman knew she wanted to be a 
lawyer. 

She attended Osgoode Hall Law 
School, and in 2002 joined the 
Department of Justice’s Ontario 
Regional Office in Toronto, as a 
counsel in Tax Law Services. 

Nayar, 28, is proud to have 
achieved her dream and to be in 
a job that, she says, “deals with the 
public interest.” 

But Nayar, whose parents are 
from India, also knows that others 
in the South Asian community 
aren't as lucky. 

In the Greater Toronto Area 
(GTA), 38% of South Asians are 
low-income earners. Yet while 
the GTA has legal clinics for the 
Chinese, Spanish-speaking and 
African-Canadian communities, 
there's no clinic specifically for 
South Asians—now the largest 
visible minority group in the city. 

It’s a situation that Nayar is 
working to change, as a driving 
force behind SALCO—the South 
Asian Legal Clinic of Ontario. 

Nayar isn't the only lawyer in 
her office to get behind the cause— 
Tamara Sugunasiri, who works just 
a few doors away , has also been 
closely involved with SALCO. 

“As a lawyer, I understand how 
important it is to have access to 
justice,” says Nayar. “This is also 
my way of giving something back 
to the community.” 

While SALCO hasn't yet set up a 
full-fledged clinic, last fall Legal 
Aid Ontario (LAO) agreed to pro- 
vide $167,000 to hire a full-time 
lawyer and a case worker, and 
launch a shorter-term project. 

This year, SALCO is using space 
from the South Asian Women’s 
Centre and South Asian Family 
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Support Services, where 
it’s providing legal services 
dealing with social 
assistance/ welfare law, 
and immigration/ 
refugee law. 

SALCO began in 1999, 
when two of Nayar’s 
fellow law students, 
who were working at 
Parkdale Community Legal 
Services in Toronto, noticed a 
growing number of South Asian 
clients. 

The students’ study of local legal 
clinics found that just 2 percent of 
staff were of South Asian descent, 
and that 85 percent of the clinics 
had no staff who spoke any South 
Asian language. 

The students formed SALCO to 
ensure that low-income South 
Asians could be served in their 
own language and in a culturally 
sensitive manner. 

Nayar was moved by the effort 
and joined the SALCO board as 
head of fundraising. 

While agreeing that SALCO’s 
needs were valid, LAO rejected 
their application for funding. 
SALCO didn’t give up, holding 
fundraising events, and lobbying 
the legal aid body to seek short- 
term alternatives. 

“You learn to use your skills as 
a lawyer, but also other skills, like 
those necessary in drafting pro- 
posals and garnering community 
awareness. It was incredibly 
challenging,” says Nayar. 

In 2001, Sugunasiri, who started 
working for the Department of 
Justice the year before, heard about 
SALCO’s call for directors, put her 
name forward, and became respon- 
sible for legal education committee. 

“Through law school I had 
worked for causes, like the Green 
Party, but as a South Asian lawyer, 
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Tamara Sugunasiri 


Surksha Nayar 


I realized I could help my own 
community,” says Sugunasiri, of 
Sri Lankan heritage. 

She organized legal information 
sessions for the South Asian com- 
munity, as well as a conference 
last summer, held in conjunction 
with the Law Society of Upper 
Canada, for lawyers who might 
be able to help SALCO. 

Though no longer on the board, 
Sugunasiri remains a SALCO vol- 
unteer. She also volunteers with 
Women in Motion, which provides 
mentoring for young women. 

“T think everyone should be 
doing community work,” she says. 
“I give Surksha and the SALCO 
founders a lot of credit. They 
spend an incredible amount of 
time working on the project.” 

“We're very delighted with the 
efforts of Surksha and Tamara,” 
adds their boss Diane Winters, a 
General Counsel who heads the tax 
recovery group. “I’m supportive of 
whatever volunteer work our people 
do, but because this does involve 
the law, they can bring a greater 
benefit to the organization.” 

Nayar says that SALCO will con- 
tinue to lobby for a full legal clinic, 
making applications to the LAO 
and other funders, and will work 
to raise awareness about the clinic 
in the South Asian community. 

She is confident that the current 
SALCO project, even with its limited 
resources, will help demonstrate 
the need for a permanent clinic. (8 
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Mending their ways 


New youth justice law fair for offenders and society 
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TTAWA—A wild, and ultimately 

tragic, car ride with friends 
carried 16-year-old Kami Pozniak 
into a justice system from which 
she barely escaped alive. 

But as dark and futile as her 
young life seemed at the time, 
her case eventually helped parlia- 
mentarians modernize Canada’s 
law dealing with juvenile offenders. 

On April 1, the 19-year-old 
Young Offenders Act was replaced 
by the new Youth Criminal Justice 
Act (YCJA). The new Act is designed 
to prevent crime, not to rehabili- 
tate errant teenagers, and to hold 
such youths accountable, with 
proportionate and meaningful 
consequences, for their actions. 

“This is 
about a 
renewed 
youth justice 
system that 
focuses on 
fairness and 
effective- 
ness,” says 
Catherine 
Latimer, 
General Counsel and the director 
general of youth justice policy at 
the Department of Justice. “It’s 
clear that the Young Offenders Act 
did not achieve either of those 
objectives.” 

Pozniak, now in her early 20s, 
was a passenger in a car from which 
another occupant carried out a 
drive-by shooting. The Manitoba 
native, a teenaged ward of the state 
at the time, was charged with mur- 
der, and transferred to the adult 
system. There, she languished in a 
segregation unit of a provincial 
prison for two years before her 
case was even tried. 
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She was eventually convicted of 
manslaughter, and served time— 
without access to rehabilitation 
programs—in the maximum- 
security Saskatchewan Penitentiary 
(which is populated mostly by men). 

During that time, Pozniak tried 
twice to kill herself. 

Hers is the kind of case that 
triggered a wholesale renewal of 
the youth criminal justice system 
in Canada. That modernization 
began in 1998, with nearly $1 billion 
in federal funding to support 
community-based pilot projects, 
and related activities, that would 
steer Canada in the direction now 
enshrined in the Youth Criminal 
Justice Act. 


Prevention and cure 
The objective of the YCJA’s reforms is 
to prevent crimes being committed 
by teenagers. If that fails, punish- 
ment should be meaningful for 
offenders, for victims, and for 
society as a whole. In the main, 
that means lifting less serious 
misconduct out of the courts, and 
dealing with it in the community— 
which is better equipped to tackle 
the underlying causes of crime. 

“The youth justice system was 
not meant to be a social program,” 
notes Peter Dudding, executive 
director of the Child Welfare League 
of Canada. 
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“T think it is a very reasonable 
and appropriate position to take— 
that is, to ensure that young people 
get out of the criminal justice 
system, whenever and wherever 
that’s possible. It makes sense to 
emphasize alternatives and diver- 
sion measures, and to increase the 
discretion of the police, and the 
role of the community in dealing 
with youth crime.” 

The new law recognizes that 
young people commit crimes 
within a different context—one of 
immaturity and impulsiveness. 
Many come from broken homes, 
and have bounced around among 
social services, youth justice and 
child mental health agencies. 

Proponents of reform to the 
youth criminal justice system 
argue that in recognition of these 
realities, society should aim for 
early interventions that will address 
teen crime, rehabilitate offenders 
in supportive contexts, and reinte- 
grate them into the community. 

And so, under the new law, 
those offenders committing lesser 
offences (typically involving prop- 
erty) will be held to account with 
fair, proportional and effective 
penalties, that address the root 
causes of the anti-social behav- 
iour, and that help the offenders 
see quickly how their criminal 
activities affect others. 
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Tough punishment 
At the same time, though, the new 
law is not soft on serious crime— 
even when committed by a juve- 
nile. Violent offences such as 
murder, attempted murder, 
manslaughter and aggravated 
sexual assault are presumed to 
warrant adult sentences. 

“For the most serious crimes, 
the top range of punishments is 
high,” Latimer notes. “In fact, it’s 
the same as adults could get.” 

Under the YCJA, children as 
young as 14 can receive adult sen- 
tences for very serious, violent, or 
repeat crimes. This is even tougher 
than under the Young Offenders Act, 
since the age of the presumption 
of an adult sentence for the most 
serious violent offences is lowered 
from 16 to 14. What’s more, the new 
law expands the list of presumptive 
offences for adult sentences to 
include repeated violent crimes. 


Within youth system 
However, all teens, regardless of 
charge, are now processed within 
the youth court system, with all 
the associated protections such as 
privacy and speedier justice. Even 
for youths serving adult sentences, 
the presumption is that they will 
be held in young offender facilities 
if under 18. 

Because rehabilitation is a 
principal objective of the new law, 
juveniles with very violent tenden- 
cies can now receive an Intensive 
Rehabilitative Custody and 
Supervision sentence, which will 
ensure that they get appropriate 
treatment for their aberrant 
behaviour. 

Reintegrating offenders into 
society when they are released 
from custody is another key goal 
of the new legislation. As such, 
specific portions of sentences 
involving custody must be carried 
out, under supervision and with 
support, in the community. 

Ultimately, the intent of the law 
is to help youthful transgressors 
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avoid prison, along with its associ- 
ated stigma and its exposure to 
hard-core offenders. 

“T find it very difficult to be 
known just as that [i.e. a young 
offender], instead of being known 
as me—being known as something 
I was labeled for in the past,” Kami 
Pozniak told the House of Commons 
Justice Committee, during its 
study of the legislative reforms. “It 
still reflects in my face, every day I 
live out in the community.” 

Indeed, a recent national survey 
found that 54 percent of youth 
court judges felt that at least half 
of the cases that came before them 
could have been dealt with just as 
well, and perhaps better, in the 
community. 

Latimer calls Canada’s high rate 
of incarceration of minors a “fun- 
damental problem.” 

“From the literature, there is 
no question that exposing kids to 
custody means subjecting them to 
criminal influences,” she notes. “In 
some Cases custody is necessary; 
but it’s never desirable.” 

Where possible, police, the court 
system, child welfare officials and 
others are now empowered to 
search for constructive alterna- 
tives to imprisonment. These 
could include: community service 
orders; community conferences 
involving offenders, victims, sup- 
port professionals and families; 
reparation; restitution; compensa- 
tion; and even warnings. 

“These sorts of approaches help 
young people to better understand 
the impacts of their offences on 
victims and society,” Latimer 
notes. “Community-based options 
are often more meaningful and 
effective ways to hold youth 
accountable for their crimes.” 


Community cares 
The value of this approach was 
brought home to a 14-year-old 
Alberta boy. After breaking into 
more than 30 homes, he was 
arrested, and referred to the 
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Calgary Community Conferencing 
Project. It is a five-year-old program 
that offers youth court judges con- 
structive alternatives to criminal 
charges for young offenders who 
are prepared to take responsibility 
for their actions. 

The boy agreed to a seven-hour 
“conference” with three of the 
families whose lives he had 
disrupted with his criminal 
behaviour. 

“It was scary, weird,” the boy 
recalls thinking as he headed to 
his local community centre for the 
encounter. “We're going to have a 
town lynching, right? That’s what I 
thought. I was freaked out.” 

Facilitator Doug Borch says that 
under the conferencing project’s 
restorative justice model, offenders 
are required to recount in detail 
what they did, and to listen to 
victims describe the impact of 
their actions on themselves, and 
on their children. In a court, no 
offender would gain this depth of 
insight into the emotional hard- 
ship inflicted on the victims. 

“I caused their pain,” the boy 
acknowledged. “I caused their 
sleeplessness. I caused myself that 
too, but I was the reason that they 
were going through this. And for 
me, that opened my eyes, like 
‘Boom!’ Its like, ‘What have I done? 
What have I become?’” 


Lasting impact 

The boy’s mother says that the 
conferencing program, which was 
developed by the Calgary Youth 
Probation Services, and is operated 
by the police, the school board and 
other community organizations, is 
far from a “slap on the wrist.” 

“He had to face the victims for 
years. He still has to face them [in 
the community], and every time 
he does, he has to remember and 
deal with what he did.” 

Apparently the approach worked, 
because four years later the young 
man has a full-time job, and has 
stayed out of trouble. What's more, 
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the conference reconnected the 
mother to her son, and to the 
broader community, in ways she 
had not experienced before. 

“Three families came and helped 
me with my son,” she explains. 

“I figured I had lost him. And they 
cared enough to help bring him 
back. And that means something.” 

The Calgary conferencing project 
is one of 17 pilot projects funded 
under the Department of Justice’s 
Innovative Pilot Project Fund. The 
fund is part of the overall Youth 
Justice Renewal Initiative, which is 
investing $950 million over five 
years into efforts by provinces and 
territories at adapting their youth 
justice systems to the new approach. 

These governments have been 
working with educators, child 
protection workers, mental health 
authorities, social welfare workers, 
arts and recreation officials and 
Aboriginal groups, to prepare the 
court system and the community 
for the new approach. 

For example, Aboriginal com- 
munities are being encouraged to 
expand and develop culturally 
relevant community-based alter- 
natives to jail, such as community 
justice committees specifically 
focused on youth crime. 


Innovative projects 
There are also urban projects. For 
example, three levels of government, 
along with community members, 
elders, youths, and others, are work- 
ing together on the Cities Project 
for Aboriginal Youth, in Winnipeg. 
It is a broad, multidisciplinary 
approach designed to address the 
city’s high rates of Aboriginal youth 
involvement in the justice system. 
Also, the Second Chance Project, 
in Toronto's York Region, helps 
several dozen youngsters at risk 
of re-offending. This community- 
based program teaches them life 
skills and a technical skill or craft, 
and helps them either learn how 
to apply for jobs or volunteer 
positions, or return to school. 
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Dudding says that the new 
youth justice law, and the many 
initiatives now underway to sup- 
port the new orientation, represent 
a balanced and sensible approach. 

‘Justice Canada has done a really 
excellent job of reconciling the 
two opposing points of view on 
this issue,” he notes. “On the one 
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hand, there’s the ‘get-tough’ senti- 
ment that floats around, from 
people who read about the rare 
and exceptional cases [of violent 
crime] and are outraged. On the 
other hand, the more thoughtful 
view is to look at it in terms of not 
unnecessarily criminalizing 


youth.” 


Highlights of the Youth Criminal Justice et 


¢ The Declaration of Principle 


provides a clear statement of the 7 : 
- goals and principles underlying — : 
the Act as well as the youth justice 


system, and includes specific 
principles to guide the use of — 


extrajudicial measures, the impo- 


sition of sentences, and custody. 
There isa presumption that 
alternative measures to court 
proceedings should be used fora 


e 


first, non-violent offence. The Act 


encourages the use of non-court 
measures in all cases where such 
measures would be sufficient to 


hold a young person accountable, 


and it encourages the involve- 
ment of families, victims and 
community members. 


the need for proportionate sen- 
tences and the importance of 
rehabilitation. 

Custody is reserved for violent 
or repeat offences. New options 


encourage the use of non-custody 
sentences, and support reintegra- 


tion as well as the creation of 


intensive custody and supervision 
orders for serious, violent offences. 


Youth courts are empowered to 
impose an adult sentence after 

a youth is found guilty, thereby 
eliminating the need to transfer 
cases to adult court. 

¢ The age for the presumption of 
an adult sentence for the most 
serious offences is lowered to 14. 
However, provinces will have 
increased flexibility on the age at 


which this presumption will apply 


within their own jurisdictions. 
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The sentencing principles include 


+ Offences that carry a peennanen 


ofan adult sentence are extended 


e 


to include a pattern of serious — 
and repeated violent offences. 


Publication of the identity of an 
offender is permitted if an adult 
sentence is imposed, or if a youth 
sentence is imposed for an offence 
that carries a presumption of 
adult sentence (unless the judge 
decides publication is inappro- 
priate). Publication is permitted 
only after a young person has 
been found guilty. 

The concerns of victims are 
recognized in the principles of 
the Act. Victims have the right to 
access youth court records, and 
may be given access to other 
records. Their involvement in 
formal and informal community- 
based measures is encouraged. 
Advisory groups, or “conferences,” 
are permitted to advise a police 
officer, judge or other decision- 
maker under the Act. They can 
advise on appropriate extrajudi- 
cial measures, conditions for 
release from pre-trial detention, 
appropriate sentences and rein- 
tegration plans. Conferences may 
include parents of the young 
person charged, the victim(s), 
community agencies, and/or 
relevant professionals. 

All custody sentences must 
include a portion served in cus- 
tody, and a portion served under 
supervision in the community. A 
plan for reintegration into the 
community must be prepared for 
each youth in custody. 
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A good sport... 


Battling the use of performance-enhancing drugs 


by Nicole Baer 
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TTAWA—For Joseph de Pencier, 

an international expert on the 
abuse of performance-enhancing 
drugs in sport, the memory of the 
Ben Johnson doping debacle is 
tinged with the acrid stench of 
burning metal. 

“T had just put a pot of eggs 
on the stove and gone upstairs 
to watch a few minutes of the 
Olympic coverage,” de Pencier 
recalls. “[CBC announcer] Brian 
Williams was on, and I caught him 
in mid-sentence saying, ‘... reports 
are that Ben Johnson has left for 
the airport.” 

For two hours, the Department 
of Justice civil litigator remained 
cemented to his chair, stunned by 
the dramatic downfall of a 
Canadian sprinter who, just a day 
earlier, had been toasted as the 
world’s fastest man. 


Pot burned dry 

In an interview at his current office 
at the Canadian Centre for Ethics 
in Sport (CCES), de Pencier mimics 
sniffing the air. “By this point, the 
pot had burned dry. There’s this 
black charred mess on the stove. 

I nearly burned the house down!” 

For many Canadians, Johnson’s 
positive test for anabolic steroids 
at the 1988 Seoul Olympics was an 
international disgrace. But for de 
Pencier, the event sparked a turn- 
ing point in his career, triggering 
a drive to banish drug abuse from 
competitive sport. 

Today, he’s midway through a 
three-year executive interchange 
with the CCES—on loan, effectively, 
from the Department of Justice. 

The 47-year-old de Pencier, who 
sports a dramatic moustache and 
a lean, rugged outdoorsy look, 
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serves as the Centre’s general 
counsel and director of sport 
services. 

The job puts him in charge of 
Canada’s domestic doping control 
program. Among other things, he 
ensures that Canadian anti-doping 
rules remain consistent with inter- 
national standards. 

He also oversees a fledgling 
alternative dispute-resolution 
process that deals with conflicts 
in the athletic world. For instance, 
it provides for disputes over the 
selection of athletes to elite teams 
being resolved swiftly by experts in 
the field, without recourse to the 
courts. 

De Pencier, who routinely 
speed skates to work along the 
Rideau Canal, has had a lifelong 
interest in athletics. An ardent 
canoeist and rower, he also cross- 
country skis and bikes. And he 
dabbled in water polo and other 
team sports in his youth. 

After earning a degree in Law 
and Environmental Studies at York 
University, the Toronto native 
practised administrative law at a 
Bay Street law firm. He honed his 
ability to argue a case before a 
range of tribunals, boards and 
commissions. 

In 1986, when his wife Veronica 
was offered a chance to open an 
Ottawa branch of her architectural 
firm, the couple moved to the 
capital. There, de Pencier took a 
job with the Department of 
Justice’s civil litigation branch. 

“Philosophically, the idea 
appealed to me, being a public 
servant,” he notes. “Serving the 
public—it sounds really corny, but 
that seemed to me to be a good 
thing.” 
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Joseph de Pencier 


He was also drawn by the 
opportunity to focus on the law 
full-time, untroubled by billing, 
client relations, and the other 
administrative demands made 
on a private practitioner. 

Three years later, galvanized 
by the Ben Johnson scandal, de 
Pencier offered to participate in 
the resulting inquiry into drugs in 
sport headed by Mr. Justice Charles 
Dubin. He and other Justice lawyers 
attended the public hearings, 
representing the interests of the 
Government of Canada in general, 
and its amateur sport-funding 
department, Sport Canada, in 
particular. 


Central role 

“The government had a central 
role, because it funded Ben 
Johnson and so many other 
amateur athletes,” he says. 

At the time, Canada was also 
making progress in cracking down 
on performance-enhancing drugs. 
“We wanted to make sure that 
Sport Canada’s role in pushing 
that along was properly described 
and recognized.” 

When the inquiry reported in 
1990, de Pencier worked on the 
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government’s response. That put 
him in line for a nine-month term 
as in-house legal counsel with the 
newly minted Canadian Centre for 
Drug-Free Sport, since renamed 
the Canadian Centre for Ethics in 
Sport. This independent agency, a 
key recommendation of the Dubin 
report, was set up to ensure the 
integrity and effectiveness of anti- 
doping rules in amateur sport. 

After serving his term with the 
CGES, de Pencier returned to 
the Department of Justice. He 
immersed himself in high-profile 
cases having an environmental 
flavour, including defending the 
environmental assessment process 
preceding construction of the 
Confederation Bridge to Prince 
Edward Island. 

During this period, his family 
grew to include a daughter, North, 
now 13, and a son, Dumaresq, 
now nine. 


Off to Paris 


In 1997, de Pencier took his family 
to Paris for a one-year term work- 
ing on international trade and 
investment issues with the 
Organization for Economic 
Co-operation and Development. 

It was there that he witnessed 
the international uproar that 
erupted when numerous competi- 
tors were kicked out of the Tour de 
France bicycle race for doping 
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infractions. “It was, for France, as 
volcanic as the Ben Johnson scan- 
dal was for us,” de Pencier recalls. 

Where doping control had been 
half-heartedly accepted by the 
international community before, 
the bike race fiasco finally shocked 
it into action. 

Amid this renewed excitement, 
de Pencier—by then back with the 
Justice Department—leapt at the 
offer of another stint with the 
Canadian Centre for Ethics in 
Sport, beginning in 2001. 

While he admits that he knew 
little about doping before 1988, de 
Pencier is now an acknowledged 
expert. And he has powerful 
opinions about the issue. 

He says that doping is wrong 
because it is dangerous. Steroid 
use, in particular, has been linked 
to heart and liver failure, circulatory 
disorders and tumors. The “chemi- 
cal cocktails” that used to be on 
the menu for state-sponsored 
athletes in former East Bloc coun- 
tries have even been linked to 
premature death. 

It’s also wrong because it’s 
cheating. He notes that sports 
are governed by rules designed 
to make them interesting, orderly 
and challenging. Competing cleanly 
is just another rule, like observing 
the boundary lines on a playing 
field, or waiting for the starter’s 
pistol, de Pencier says. 
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“You're free to participate in a 
sport by choice. But if you don't 
want to follow the rules, don’t play 
the sport.” 

De Pencier says that by and 
large Canadian athletes support 
better doping control. But they want 
guarantees that the tough rules 
apply equally to all competitors. 

And he feels that progress is 
being made. Today, some of 
Canada’s rare doping cases 
involve athletes who are simply 
ill-informed. And some other 
athletes are of such marginal cali- 
bre that they are willing to accept 
the risks of taking an artificial 
boost from drugs, he says. 


Looking forward 

De Pencier’s current term at the 
CCES is scheduled to end in the 
spring of 2004, and he looks forward 
to bringing the management skills 
he gained through the executive 
interchange back to Justice. 

He says that he is extremely 
grateful that the Department has 
been so supportive of his forays 
away from Civil Litigation. “I have 
been very fortunate to have an 
employer willing to tolerate some- 
one with an odd and peripatetic 
career path.” 

For now, though de Pencier is 
too energetic to ride a desk. And 
so he volunteers with the Montréal- 
based World Anti-Doping Agency, 
supervising doping control prac- 
tices at international meets such 
as the Paralympic Games in Salt 
Lake City (in March 2002), and the 
Nordic Skiing World Championships 
(held in Italy this winter). His job: 
overseeing the quality of doping 
control procedures. 

“The idea is to keep people 
confident that if there are any 
problems in doping control, they'll 
come out in public. In addition, 
the people organizing the games 
will have the benefit of construc- 
tive criticism, and they’ll be able 
to improve their program.” [9 
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Commemorative medals 


eventy-six employees of the 

Department of Justice recently 
received the Commemorative 
Medal for the Queen’s Golden 
Jubilee. 

The medal was awarded to 
Canadians who have made “a 
significant contribution to their 
fellow citizens, their community or 
to Canada.” Various organizations 
across Canada (federal, provincial 


Atlantic Region 
John Smithers. 


BC Region 
David Frankel 


Northern Region 
Elisapee Angnatsiak 
Loraine Minish-Cooper 
Pierre Rousseau 


Ontario Region 
Kofi Barnes 

Ivan Bloom 

Maria Canito 

Jag Gill 

Sandra Thomas 
Aphrodite Zografos 


Prairies Region 
Marion Cook 

Guy Duperreault 
David Frayer 
Patrick Hodgkinson 
Holly Turner 
Donna Valgardson 


Quebec Region 
Pierre Cossette 
Claude Joyal 

Guy Laperriére 
Daniel Latulippe 
Bernard Lavigne 
Christine Magnan 


Aboriginal Affairs Portfolio 
Aly Alibhai 

Trudy Brummer 

Michel Perrier 
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and territorial levels of government; 
national professional, educational 
and cultural organizations; 
military and the Royal Canadian 
Mounted Police; veterans’ groups; 
sports associations; and philan- 
thropic and charitable bodies) 
were asked to nominate candidates. 
Approximately 46,000 candidates 
were awarded the medal. 

Here are the Justice recipients: 


Charles Pryce Corporate Services 

Andrew Saranchuk Wayne Ganim 

Theresa Thivierge 

. : ‘Deputy Minister’s Office 

Business and Regulatory Filo Arruda 

Law Portfolio Cécile Clairmont 

Warren Black Leslie Holland 

Lili Boswell | Nicole Lafléche 

Lisa Fudge-Lunetta Deborah MacNair 

Jacques Gauthier 

Nicole Gendron Integration 

Ruth Grealis Elizabeth Sanderson 

Peter Hammond _ Carole Théberge 

Thomas Khattar 

Lucette Lalonde Legislative Services Branch 

Doug Lewis Robert Archambault 

Alfred Popp John Marc Keyes 

Michael Richard André Labelle 

Jeff Richstone Ingrid Ludchen 

Glenn Rivard 

Bernie Shaffer Public Law Portfolio 

Adrian Vockeroth Henry Molot 

Mark Zazulak Heather Murphy 

Citizenship and Immigration Policy Sector 

John Scratch Howard Bebbington 
Wendy Bryans 


Federal Prosecution Services 
Francine Blais 
Francine Lance 


Central Agencies Portfolio 
Pierre Hamel 


Canadian Firearms Centre 
James M. Hayes 


Civil Ligitation Branch 
Graham Garton 
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Elaine Marie Jackson 
Catherine M. Kane 
Catherine Latimer 
Donna Marie Neil 
Donald Piragoff 


Tax Law Services 
John Bentley 
Sandra Phillips 
Linda Terry 
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Calling All Journalists ... 


Do Yourself 
Justice! 
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If your Superior reporting on justice issues has 
contributed to public knowledge, understanding 
or debate about Canada’s system of justice, you 
may be a contender for this year’s 
prestigious Justicia Awards. 


The Justicia Awards recognize 
outstanding broadcast and 
print stories that promote 

better public awareness of 

any aspect of Canada’s justice 
system. Award winners are selected 
by an independent panel of judges. 


To qualify, stories must be published 
or broadcast between May 16, 2002 
and May 15, 2003. The deadline for 
this year’s entries is June 16, 2003. 
To check out details or obtain an 
entry form, visit us online at 
www.cba.org/cba/Awards/Justicia, 
or contact Isabelle Brazeau, 
Canadian Bar Association, 
at 1-800-267-8860 ext. 154: 
e-mail /brazeau@cba.org. 
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French Magistrate * 
Visits Justice 


TTAWA—Claudine Jacob’s job 
description reads like a cross 
between a reference librarian and 
a long-distance telephone operator. 

And, of course, Canada-France 
booster. 

Jacob is a French liaison magistrate, 
spending two years working at the 
Department of Justice. 

Her job, put simply, is to help 
smooth the oft-complicated process 
of international legal cooperation— 
extraditions, foreign evidence- 
gathering, service of documents— 
by explaining the French legal system 
and bureaucracy to Canadian author- 
ities and vice versa. 

In an era where crime knows no 
borders, such international coopera- 
tion in investigations and prosecutions 
is a must, says Jacob, who arrived in 
Canada last September. 

And, she says, in order for states to 
be able to communicate effectively 
with each other, they must be able to 
understand each other’s systems first. 

Nothing, it seems, works better 
than personal and direct contact 
between officials in different 
countries. 
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“The central authorities are all 
working with many files, with many 
countries. They can't take the time 
that I can to understand your system 
and to explain to Canadians my 
system,” she says. 

“You can't just ask for the informa- 
tion [you need for an investigation] 
over the telephone, so you always 
have to go by very formal channels. 
You have two countries, with two 
systems of law, two judges or prose- 
cutors who have to follow channels 
and follow the law. 

“In the middle you have someone 
like me who can explain the two 
systems and tell them, ‘If you need 
this kind of assistance, you have to do 
that.’ It is explaining one side to the 
other side, but it saves a lot of time.” 

Liaison magistrates are judges in 
their country of origin who are sent 
to the Department of Justice of the 
host country. 

Each magistrate’s duties depend 
on the requirements in the country 
to which they are posted and the 
state of mutual legal assistance rela- 
tions between France and the partner 
country. 
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Claudine Jacob 


The liaison magistrate concept 
began about ten years ago, when 
France and Italy swapped resident 
judges in a bid to speed up co- 
operation in terrorism and 
organized crime cases. 

Despite the proximity of the 
two countries, assistance requests 


The liaison magistrate 
concept began about 
ten years ago. 


were taking months and years to 
complete, Jacob says. 

“When you have these kinds of 
files, for a prosecutor or judge it is 
almost impossible to work without 
an international request somewhere. 

“... But it was sometimes years 
before receiving an answer and 
that is impossible in a system we 
have now where criminals can in 
one second send money all around 
the world. It’s impossible that you 
have judges and prosecutors wait- 
ing for months before having an 
answer to a request and the answer 
is ‘Give me more information.” 

Now, France has judges posted 
in 10 countries (including Morocco, 
Spain, the United States, the United 
Kingdom, Germany and the Czech 
Republic) and seven countries 
have sent officials to Paris. 

(Canada will shortly send a 
representative to France and 
Elaine Krivel, formerly director of 


2 | justice canada 


the Federal Prosecution Service in 
Toronto, was appointed last year 
as Counsellor, International 
Criminal Operations to the 
Canadian Mission to the European 
Union in Brussels.) 

Jacob doesn't get involved in 
specific cases or requests, however, 
but acts as educator, facilitator or 
mediator. 

“When the Canadian authorities 
have a question about our system— 
for example, they get a request 
from a juge d’instruction and they 
don’t know exactly what are the 
powers of a juge d’instruction, 
what can he do, what can’t he do— 
I can explain. When they have a 
question about something that has 
been done perhaps two years ago, 
if they want to know if something 
has changed, I can tell them. 

“If the Canadian authorities 
want to ask something from France 
and they want to know how they 
can do it to be sure that they can 
have an answer, they can ask me 
before, ‘Is that possible for the 
French to do?’ 

“T have French colleagues ask- 
ing me before sending a request to 
Canadian authorities, ‘Do you 
think Canadians can do that for 
me? Is that possible? What are the 
provisions in Canadian law?’ 

“Then I ask the Canadians, 

‘Do you think in a file it is possible 
to have this or that?’ and without 
knowing the file they can tell me, 
‘Yes, in this kind of file, you can 
have that kind of assistance or 
perhaps you have to see that 
decision of the Supreme Court 

of Canada’ and I can phone back 
and it can make its way.” 

Assistant Deputy Attorney 
General D.A. Bellemare, head of 
the Federal Prosecution Service, 
says Jacob’s contribution to bi- 
lateral cooperation between 
France and Canada has been 
significant. 

“Not only has she demystified 
the French system for Canadian 
prosecutors, (and hopefully, 
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demystified our system for our 
French counterparts), she has 
already facilitated the development 
of personal relationships between 
Canadian and French prosecutors. 
This is a key achievement, as 
personal relations are the corner- 
stone of effective international 
cooperation.” 

Like all French judges, Jacob 
attended |’Ecole de la Magistrature 
after law school and has been a 
judge since 1983. She spent time 
as a civil judge, criminal judge and 
juge d’instruction, and two stints 
at the French Ministry of Foreign 
Affairs before her Ottawa posting. 

In Canada, she spends her 
mornings at the French embassy 
and her afternoons at the 
Department of Justice. 

She plans to travel the country, 
learning about the Canadian 
justice system and explaining the 
French legal world to Canadian 
judges, lawyers and academics. 

Jacob is also able to report to 
French authorities on some of our 
hot-button legal issues, such as 
decriminalization of marijuana, 
recognition of same-sex marriage, 
child pornography on the Internet 
and reforms to youth justice laws. 

The French judge says she has 
been received warmly everywhere 
she has gone in Canada—except 
perhaps by Ottawa’s winter. 

“Canada is interesting for 
France not just because of judicial 
cooperation. It is also interesting 
because you have two systems of 
law in civil matters, which is very 
interesting. 

“It is interesting too because 
it is a federal country. Because of 
the European Union, everything 
is changing in Europe in the 
judicial cooperation field. We 
are taking great steps and we are 
going to perhaps have one day a 
prosecutor for all the European 
countries. How you work ina 
confederation is very interesting 
for us because it can be an 
example to us.” [9 
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Reaching Out to the Legal 
Community 


by Charles Enman 
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TTAWA—Mark Berlin is the 
Department of Justice’s new 
ambassador-at-large. 

As National Executive Director 
of the Outreach and Partnerships 
initiative, it’s his job to broaden 
awareness within the legal com- 
munity of the full scope of the 
Department’s work and to foster 
an appreciation of the unique 
practice of law in the federal 
public sector. 

Berlin, along with counsel Carole 
Théberge, works with colleagues 
from across the Department to 
plan various activities—seminars, 
lectures, forums—that are held in 
local legal communities. 

“In the past, no one seemed to 
know who we in Justice Canada 
were—not the public, not lawyers 
in the private sector, and not 
students and professors in law 
schools across the country,” Berlin 
says. “Our initiative aims to wipe 
away that mystery, that mystique.” 

Many saw the Department 
as just a group of lawyers who 
defended constitutional cases in 
the Supreme Court of Canada. 

“And that’s true, but only of a 
dozen or so of our employees,” 
Berlin says. “The other five thou- 
sand are doing everything else, 
ranging from private international 
law, intellectual property rights, 
victims’ rights, aboriginal justice, 
the whole gamut.” 

The desire to reach out and 
create better ties with the commu- 
nity was energized by a speech 
Prime Minister Jean Chrétien gave 
in Berlin in 2000. The Prime 
Minister called for “citizenship 
engagement” throughout the 
government. 
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Mark Berlin 


“This speech was seminal,” 
Berlin recalls. “It provided one of 
the pillars of our current strategic 
plan—that we should broaden 
public awareness and participa- 
tion in the Justice Department's 
programs and policies and laws.” 

The resulting Outreach and 
Partnerships initiative, now two 
years old, is consonant with beliefs 
long held by Deputy Minister 


With 10 regional offices, the 
Department is no monolith. 
Students therefore need a sense 
of regional operations no less than 
national ones. For that reason, the 
director of the nearest regional 
office always helps plan Justice 
Day presentations at a given law 
school. 

So far, Justice Days have been 
held at the University of Ottawa, 
Queen’s University, University of 
British Columbia, University of 
New Brunswick, University of 
Victoria, Université de Sherbrooke 
and University of Moncton. 

Future sessions are planned 
at the University of Calgary, 
University of Alberta, McGill 
University, Osgoode Hall and the 
University of Winnipeg. 

“Our students really appreciated 
this day,” said Serge Roussel, dean 
of law at the University of Moncton. 

“The day not only allowed 
them to meet with lawyers of the 
Department of Justice, but it also 


One of the initiative’s most important 
activities are Justice Days held at law schools 


across the country. 


Morris Rosenberg, whom Berlin 
describes as “the program's biggest 
booster.” 

One of the initiative’s most 
important activities are Justice 
Days held at law schools across 
the country. 

“These are one-day blitzes of 
information,” Berlin says. “Through 
seminars and lectures and other 
presentations, students get a sense 
of the full range of what we do.” 
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allowed them to become more 
aware of the wide range of employ- 
ment opportunities in the federal 
public service.” 

The Department has also 
partnered with the Canadian Bar 
Association in a national legal 
essay competition open to all law 
students. The essays address 
major national issues. The topic 
two years ago was the 20th 
anniversary of the Charter of 
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Rights and Freedoms. This year, 
students wrote on the new anti- 
terrorism legislation. Next year, 
essayists will consider the legal 
implications of the Kyoto Protocol. 

Each law school picks the top 
essay from its own students. 

A panel of departmental and 
Canadian Bar Association (CBA) 
lawyers later picks the overall 
national winner. 

John Hoyles, Executive 
Director of the CBA, welcomes 
the partnership. 

“Tt allows our two organiza- 
tions, working hand in hand, the 
opportunity to promote excellence 
in law students—by encouraging 
research and writing on issues of 
national importance. Through the 
essay contest, we are also able to 
build important links between law 
students and CBA members, who 
represent the practising bar in 
Canada.” 

Outreach and Partnerships has 
also partnered with the private 
sector the last two years to co- 
sponsor the Laskin Moot Cup 
competition, a national bilingual 
moot on constitutional and 
administrative law issues. 

“We want, and are achieving, a 
collegial relationship with others 
in academia and in the private 
sector,” Berlin says. “Their think- 
ing will help make our laws and 
policies truly reflective of the 
needs and desires of the citizenry.” 

Much of the Department’s dia- 
logue with private-sector lawyers 
is conducted through “Outreach 
Forums” on challenging legal issues. 

Last year’s topic, for example, 
was aboriginal governance. 

Held last fall at the Native 
Law Centre at the University of 
Saskatchewan, the forum brought 
together community representa- 
tives, public servants, academics, 
international experts and the 
private sector (including repre- 
sentatives from Sasktel and 
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Saskatchewan Hydro) to discuss 
a number of aboriginal gover- 
nance issues. 
Another forum on a related 
topic is being planned for the fall. 
Departmental lawyers and their 
counterparts in the private sector 


will sometimes have an adversarial 


professional relationship; that’s 
just how the legal system works. 
But the forums provide a dialogue 
that can only spread a broad com- 


Outreach and Partnerships is 
doing and Justice On-Line. 

“Ultimately, Justice On-Line 
uses technology to facilitate the 
same type of outreach we do in 
person. I see a great opportunity 
to work with Justice On-Line to 
develop on-line consultations and 
discussion forums.” 

And soon, Berlin says, 
“Canadians will have an electronic 
window through which they can 


Justice On-Line will provide on-line 
information about the Canadian legal 
system ... and aims to become the top source 
of research for Canadian legislative 
information on the Internet. 


munal sense of stewardship across 
the justice system, Berlin says. 

While explaining the workings of 
the Department to law students and 
to lawyers in academia and private 
practice is important, Berlin says the 
Internet gives the Department the 
chance to have a more direct dia- 
logue with Canadians. 

The Outreach and Partnerships 
initiative is also working to revital- 
ize the Justice and the Law Web 
site (http://www.jl-jd.gc.ca), 
designed to be a single window to 
justice-related information from 
across Canada. Justice On-Line is 
the Department’s contribution to 
the Government On-Line initiative 
to enable Canadians to access 
government information and 
services on-line at the time and 
place of their choosing. 

Justice On-Line will provide 
on-line information about the 
Canadian legal system to citizens, 
businesses and legal professionals 
and aims to become the top source 
of research for Canadian legislative 
information on the Internet. 

Berlin says there are many 
similarities between what 
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talk and get information about 
legislation and programming 
policy on any legal topic.” 

As part of its outreach, the 
Department is also building link- 
ages, and enhancing its relation- 
ships, with organizations such as 
the Federation of Law Societies, 
the Canadian Association of Law 
Deans and the Canadian 
Corporate Counsel Association. 

Berlin says his 23 years in the 
Justice Department have given 
him tremendous opportunities 
and certainly this job is a perfect 
fit. He’s worked in many sectors of 
the Department and teaches law 
courses for the Law Society of 
Upper Canada and the University 
of Ottawa. 

“T love what the Department is 
doing, and I love teaching,” he 
says. “So, for me, this job is the 
marrying of my two great interests. 
I couldn't hope for better.” 

For further information on the 
Outreach and Partnerships initiative, 
see www.canada.justice.gc.ca/ 
outreach. {9 
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Cannabis Law Reform Proposals 


Punishment to better fit the crime 


by Nicole Baer 
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TTAWA—Ever since former 

U.S. president Bill Clinton 
claimed to have smoked marijua- 
na without inhaling it, journalists 
have made a sport out of question- 
ing politicians on their cannabis 
use. 

Never touched it, said Prime 
Minister Jean Chrétien. Never 
exhaled, joked NDP leader Jack 
Layton. 

And somewhere in the middle, 
along with Alberta Premier Ralph 
Klein and hundreds of thousands 
of other Canadians, is Justice 
Minister Martin Cauchon, who 
admits to trying the drug in his 
youth. 

“But of course,” Cauchon told 
reporters on a slow news day last 
July. “I’m 39 years old...and yes, of 
course I tried it before.” 

Despite his youthful dalliance 
with the drug, the Minister has a 
serious message as he leads the 
federal government’s proposed 
modernization of Canada’s 
cannabis laws. 

Aimed at better reflecting 
contemporary Canadian reality, 
the proposals would lighten the 
punishment for possessing small 
amounts of the drug, while retain- 
ing the overall criminal prohibition 
on its possession and production. 

Cannabis possession, illegal 
since the 1920s, would be neither 
legalized nor decriminalized 
under the reforms, introduced in 
Parliament in late May. Because of 
international conventions to which 
Canada is a party and continued 
concerns about the harmful effects 
associated with its use, cannabis 
possession would remain a criminal 
offence under the Controlled 
Drugs and Substances Act. 
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What's new in the reforms 
is that the possession of small 
amounts typically associated 
with personal use would be “de- 
penalized,” says Richard Mosley, 
Assistant Deputy Minister, Criminal 
Law Policy and Community 
Justice. 

“Clearly, the Government wants 
to continue to send a message that 
cannabis is harmful to your health, 
and you shouldn't use it,” Mosley 
says. “But the control mechanism 
that we've been using, the criminal 
law, is a disproportionate response 
to the harm, particularly for the 
25,000 or so people a year who 
end up getting charged with 
possession.” 

Under the proposed law, fines 
would become an alternative to 
the traditional court process for 
the possession of small amounts 


enforcement of the prohibition 
against the possession of 
cannabis,” notes Mosley, “and, 

on the production side, to draw 

a Clear distinction between small- 
scale and large-scale commercial 
grow operations.” 


Broad strategy 
The cannabis reform proposals 
are part of a wholesale renewal of 
Canada’s Drug Strategy. Actively 
funded between 1987 and 1997, 
the Strategy was re-energized with 
the injection of $245 million in May. 
Led by Health Canada, the 
Strategy supports measures to 
reduce the abuse of alcohol, 
illegal drugs of all kinds and 
pharmaceuticals. Those measures 
include improving public educa- 
tion and awareness, discouraging 
and preventing substance abuse, 


Under the proposed law, fines would become 
an alternative to the traditional court process 
for the possession of small amounts of 


marijuana or hashish. 


of marijuana or hashish. Factors 
such as the possession of cannabis 
on or near school property or in 
a vehicle would lead to tougher 
penalties. 

Similarly, cultivating cannabis 
plants would be punished on 
an increasing scale of severity, 
depending on the number of 
plants in production. In fact, for 
the biggest production facilities, 
the maximum penalty would 
actually double from the seven 
years currently on the books. 

“What we're trying to achieve 
is amore consistent and effective 
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and expanding treatment, rehabil- 
itation and enforcement programs. 
(For details, please see sidebar, 
page 8.) 

While marijuana and hashish 
remain outlawed, an estimated 
100,000 Canadians use them 
regularly. Many more are believed 
to be occasional users. Indeed, a 
recent Ontario survey by the Centre 
for Addiction and Mental Health 
revealed that 11 percent of adults 
in that province had used the 
drugs at least once a year. The 
proportion doubled among 18- 
to 34-year-olds. 


justice canada | 5 


Vol. 3 No. 3 


‘ 


Not surprisingly, polls reveal 
that nearly four in five Canadians 
support a more contemporary leg- 
islative regime to govern cannabis 
products, a view that has been 
growing in acceptance over the 
past decade. 

This was borne out late last year 
when two separate investigations 
by committees of the House of 
Commons and the Senate con- 
cluded the current cannabis laws, 
in place since 1927, were 
unworkable. 

“The conclusion that was 
reached was that the existing law 
was really not achieving any of the 
goals that had led to its adoption,” 
says Mosley. 


Serious flaws 

One of the main shortcomings of 
the existing law is that ordinary, 
otherwise law-abiding citizens 
caught smoking small amounts of 
cannabis can be jailed and saddled 
with criminal records for the rest 
of their lives. (While a summary 
conviction is not recorded on the 
nationwide criminal offence 
databank of the Canadian Police 
Information Centre—or CPIC— 
the offender is nevertheless found 
guilty of a crime and a “record” is 
kept. This record is publicly acces- 
sible through the courts and is also 
retained by local police and prose- 
cution authorities.) 

If the criminal process is widely 
perceived to be a heavy-handed 
response to the possession of small 
amounts of marijuana, then a 
second major problem in the 
existing law comes to light: It’s 
ineffective. 

About half of the 50,000 
incidents of cannabis possession 
reported in 2001 did not result in 
charges, and many more Cases are 
believed to go unreported. 

Mosley says the growing reluc- 
tance by police to lay charges 
should not be perceived as 
improper. Rather, it merely suggests 
that law enforcement officers have 
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other priorities, or believe that the 
penalties ultimately handed out by 
the courts will be too low to justify 
the time, effort and expense of 
laying charges. 

Government officials argue that 
a viable alternative to the court sys- 
tem would encourage police to take 
action against marijuana smokers. 

A third problem arising from 
the current legislative regime 
relates to inequity, says Mosley. 

For one thing, big cities are more 
likely than smaller communities to 
turn a blind eye to casual users of 
the drug. Indeed, one survey 
showed that 25 cannabis charges 
were laid for every 100,000 residents 
of Vancouver, compared to 200 per 
100,000 residents of Thunder Bay, 
Ontario. 

What’s more, the consequences 
of being charged are not the same 
across the country. While big-city 
folks can generally shrug and get 
on with their lives, news of an 
arrest on drug-possession charges 
burns quickly through small towns 
and rural communities. 

“The stigma of having to appear 
in a criminal court to answer to 
the charge would be that much 
greater than in the anonymity of 
the city,” Mosley notes. He adds 
that Minister Cauchon, who hails 
from a small town himself, was very 
conscious of the added burden 
suffered by rural residents charged 
with marijuana possession. 


Possession proposals 
Under the proposed cannabis 
reform bill, the possession of 
marijuana would remain illegal. 
Through amendments to the 
Controlled Drugs and Substances 
Act and the Contraventions Act, 
however, the enforcement of the 
law would more accurately reflect 
the severity of the crime. 

The lowest rung would deal 
with possession of up to 15 grams 
of marijuana (enough for 15 to 
30 cigarettes). Police would not 
lay charges for such small amounts. 
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Instead, adults would be fined 
$150, while youth aged 12 to 18 
would be fined $100. For a single 
gram of cannabis resin, more 
commonly known as hashish, 
fines would be set at $300 for 
adults and $200 for youth. 

The difference between youth 
and adult sentences reflects recent 
reforms to the young offenders 
law that presume that young 
people lack the judgment they will 
develop at maturity. On the other 
hand, when youngsters are ticketed, 
their parents must also be 
informed, which adds another 
punitive layer to the sanction. 

The fines for the possession of 
these small amounts of cannabis 
would rise to $400 for adults and 
$250 for youth if aggravating 
factors are present. These include 
possessing cannabis while operat- 
ing a motor vehicle, at or near 
schools or while committing an 
indictable offence. 

The next tier in the legislation 
would deal with intermediate 
amounts: 15 to 30 grams of mari- 
juana. In those cases, fines would 
increase to $300 for adults and 
$200 for youth. Police could also 
arrest the suspect, or issue a sum- 
mons for his or her appearance in 
court for a summary hearing. If 
the case is dealt with in court, 
conviction would continue to 
carry the current maximum sen- 
tence of up to six months in jail 
and/or a fine of up to $1,000. 

People caught with more than 
30 grams would be processed 
under the existing provisions of 
the law. 


Grow operations 

The production of cannabis prod- 
ucts in what are known as “grow 
operations” is another key focus 
of the proposals. Although there is 
currently just one related offence, 
the legislation would create four 
separate offences for marijuana 
cultivation, with a sliding scale 

of penalties. 
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Such activity is becoming big 
business for organized crime. 
Experts believe there are several 
thousand of these installations 
in the Toronto area alone, as well 
as in and around Vancouver. 


Many are moving indoors, often 
in residential areas, putting the 
public at risk. 

As with the new possession 
measures, the penalties for raising 
marijuana plants depend on the 
number involved. 

From one to three plants, the 
penalties are relatively light: sum- 
mary conviction with fines up to 
$5,000 and/or 12 months in jail. 
From 4 to 25 plants, the maximum 
penalty is $25,000 and/or up to five 
years imprisonment if the Crown 
opts to proceed by indictment. 

For more than 50, the penalty 
jumps to 14 years in prison—double 
the current maximum sentence. 

“Currently, it’s rare that you'll 
see sentences of more than one or 
1% years; two at the most,” Mosley 
notes. By proposing to dramatically 
increase the available punishment, 
the Government hopes the courts 
will heed the message. 

Moreover, in cases where there 
are more than three plants and 
any other aggravating factors, the 
judge would have to explain why 
jail time was not imposed. Such 
factors include a risk of danger for 
children in the building where the 
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growing operation exists, using 
traps or explosives to protect the 
installation, or growing the plants 
on land belonging to others. 


Ticketing scheme 
The cannabis reform proposals 
depend on the use of a mechanism 
to issue tickets or fines. This would 
be done through the Contraventions 
Act, which uses existing provincial 
administrative systems to process 
tickets issued for minor federal 
offences. The Act already applies to 
more than 2,200 offences, many of 
them dealing with environmental 
infractions or practices deemed to 
be threats to public safety on land, 
sea OF air. 

Six provinces from Manitoba 
to the East Coast (except for 
Newfoundland) already have 
agreements with the federal 
government to issue fines through 
the Contraventions Act. They could 
begin issuing tickets for cannabis 
possession as soon as the proposed 
legislation is enacted and pro- 
claimed in force. The Department 
of Justice is in the process of 
negotiating agreements with the 
remaining provinces and territories. 


International view 
Canada is party to three interna- 
tional conventions dealing with 
illegal narcotics, psychotropic 
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substances and trafficking. Within 
this framework, the Canadian 
proposals for the contemporary 
management of cannabis fit neatly 
with the approaches adopted in 
many other industrialized nations. 

Although there are differences, 
all countries find ways to prohibit 
cannabis possession at certain 
amounts, Mosley says. 

There are, of course, substantially 
more liberal regimes. Countries 
including Spain, Italy, Portugal, 
Belgium and Luxembourg don't 
make the possession of small 
amounts of cannabis a crime at all. 

In the Netherlands, Germany, 
Denmark and Switzerland, cannabis 
possession remains a criminal 
offence, but it is not prosecuted. 
In France, criminal charges are 
avoided, except as a last choice. 

By contrast, the U.S. federal 
government sees active prosecution, 
even of small amounts of cannabis, 
to be key to its war on drugs. Despite 
this, 12 states have laws decrimi- 
nalizing possession of small 
amounts of marijuana, although 
federal law still takes precedence. 

Canada’s proposed law shares 
elements in common with regimes 
in the United Kingdom and 
Australia. 

In the UK, under pending 
changes to its law, possession of 
cannabis will remain illegal, but 
will not constitute grounds for 
arrest unless there is a danger to 
children or the public order. 
Various states of Australia have a 
fine system that generally does not 
lead to criminal conviction if the 
fine is paid on time. 


Public awareness 
In Canada, the House of Commons 
is expected to continue considera- 
tion of the proposed cannabis 
reform legislation, Bill C-38, when 
it returns from summer recess in 
mid-September. 

Mosley notes that the timing was 
“simply right” for the Government 
to introduce Bill C-38. 
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Last fall, marijuana possession 
was on the public agenda after the 
release of a Senate committee 
report. With another report, this 
one by a House of Commons 
committee, due by the end of the 
year, the Department of Justice 
was prepared to move. 

“Last summer, the Minister 
announced his intention to con- 


Renewed federal initiative fights 


he proposed reforms to he 
cannabis possession laws are. 
a central element of Canada’s Drug > 
Strategy, recently reinvigorated with 
a $245-million injection of funds | 
over five years. 
The Strategy, first launched in 
1987, is a comprehensive approach 
to substance abuse that encom- 
passes prevention, education, 
enforcement, treatment and public 
safety. It casts an equally broad net 
over the definition of “drugs,” using 
the term for legal alcohol and pre- 
scription medications as well as 
for illicit drugs from marijuana to 
narcotics. 
The Strategy is led by Health 
Canada, in concert with other 
federal departments including 
Justice, Foreign Affairs and 
International Trade, Solicitor 
General, and the Canada Customs 
and Revenue Agency. Other key 
partners include the provinces, 
territories and municipalities; 
addiction and community service 
agencies; professional organiza- 
tions; law enforcement agencies; 
and advocacy groups. 
The aim of the Strategy is to 
reduce both the demand for drugs 
and their supply. It has four pillars: 
¢ education about the dangers of 
substance abuse and how to 
adopt healthy lifestyles; 

¢ enforcement measures to stop 
the production, possession and 
trafficking of controlled substances; 
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= . * treatment! for drug on dency; 


sider changes to the law in this 
area. Then, in the Speech from the 
Throne, the Government said it 
was prepared ‘to explore’ this 
subject,” says Mosley. 

“That made it clear there was 
a window of opportunity, if the 
House committee indicated 


support for the idea, to initiate 
a reform. Once the Committee 


Coan 


* * measures to init eter result- : - 
_ ing from substance abuse, such aS 
the spread of HIV and hepatitis C — 


through the sharing of syringes. _ 
While the Strategy was not for- 


mally renewed after 1997, activity — 
in the field did not cease. Over the 


past decade, for instance, border 
officials have seized more than © 
189 tonnes of cocaine, opiates and 
cannabis products, valued on the 
street at $5.8 billion. 

Similarly, cost-sharing agreements 
with the provinces and territories 
for drug and alcohol treatment and 
rehabilitation programs carry on 
with some $14 million a year. 

In last September’s Speech from 
the Throne, the Government pledged 
to renew the Strategy and inject 
additional funds. 

The new money, announced 
in May, will expand many existing 
initiatives including community- 
based prevention, treatment and 
harm-reduction activities, and a 
variety of enforcement efforts. 

It will also pay for new initiatives 
such as research and statistical 
analysis of drug trends and the 
proposals to reform the cannabis 
possession law. 


Legal alternative 
Under the renewed strategy, 
the Drug Treatment Court 
Program was also awarded 
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Centrepiece 


reported favourably, the 
Government had 150 days to 

state its response to the Committee's 
recommendations. Bill C-38 is that 
response.” 

Asked if he has ever smoked 
marijuana, Mosley replies with a 
pause and a chuckle: “I’m not a 
politician; I don’t have to answer 
that.” 


"These ianovative Couns ee 
joe as pilot projects in Toronto 


in 1998 and Vancouver in 2001, 
__ offer a treatment-based atternanee 


to jail for convicted drug abusers. 

_ The courts are geared toward 
non-violent offenders who are _ 
addicted to hard drugs such as 
cocaine and heroin. Participants 
follow structured and supervised 
outpatient treatment programs 
to deal with their dependencies. 
Working through a network of 
social workers and other sources 
of community support, the courts 
help offenders overcome their 
addiction, find housing, learn skills 
and generally gain social stability. 

The goal is to reduce the criminal 
behaviour so often associated with 
substance abuse. Suitable candidates 
are typically people charged with 
minor drug possession, trafficking 
or prostitution-related offences 
committed chiefly to sustain 
chronic drug addictions. 

The program is voluntary and 
usually runs for a year. If the offender 
has gained control over the addiction 
and found a job and a home, the 
criminal charges may be stayed. 

If the program fails, the offender 
is sentenced within the regular 
court process. 

For a full description of 
the drug courts, please see 
www.canada.justice.gc.ca. {9 
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So you think you know 
about privacy... 


10. What three sections of the Canadian Charter of 
Rights and Freedoms define the rights of people 
arrested or charged with an offence? 

11. The KGB was actually the Komitet gosudarstvennoy 
bezopasnosti. What does this mean in English? 

12. What Canadian spymaster was “The Man Called 
Intrepid”? 

13. What country’s spy agency’s formal name is 
“Institution for Intelligence and Special 
Assignments”? 

14, William Herschel, Francis Galton and Edward 
Henry were pioneers in systemizing what privacy- 
affecting technique? 

15. PGP is a computer encryption program. What 

does the acronym stand for? 

What activity did the police suspect in the impor- 

tant privacy case R. v. Plant, [1993] 3 S.C.R. 281? 


knowledge of privacy 
your hand at selected questions—the answers 1G! 
appear on page 11. 
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In 1984, George Orwell’s classic novel on issues of 
privacy and freedoms in a technological future, 
what was the name of the agency where Winston, 
the main character, worked? a) Ministry of Truth 
b) Ministry of Plenty c) Ministry of Love d) CNN 
In amemorable 1984 Super Bowl commercial, 
what company used 1984-like imagery to sell its 
computers? 

What was unique about the “Panopticon’” prison 
surveillance system designed by philosopher 
Jeremy Bentham in 1787? 

Who wrote: “Three may keep a secret, if two of 
them are dead”? 

Who said: “A career is born in public—talent in 
privacy”? (a) Judy Garland (b) Mae West 

(c) Marilyn Monroe (d) Billie Holiday 

The law of privacy can be traced as far back as 
1361, when the Justices of the Peace Act in England 
provided for the arrest of peeping toms and eaves- 
droppers. Does Canada have a criminal offence 
for peeping toms? 

Adopted in 1948, the 12th article of the Universal 
Declaration of Human Rights guarantees a right 
to privacy. What is the name of the Canadian 
who was the principal architect of the Universal 
Declaration of Human Rights? 

What sections of the Canadian Charter of Rights 
and Freedoms and the Canadian Bill of Rights 
expressly protect privacy? 

What do the letters API and PNR stand for? 


19; 
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. In Deborah Smith v. Canada and Privacy 


Commissioner v. Canada, the Supreme Court of 
Canada allowed data-matching between which 
two government agencies? 


. From 1983 to 1990, who served as Canada’s first 


Privacy Commissioner? 

How many statues with the name Privacy Act are 
there in Canada? (a) 1 (b) 5 (c) 8 (d) 13 

In a 1993 case, the Supreme Court of Canada 
decided that which BC woman did not have “the 
right to die” (more accurately, the right to assisted 
suicide)? 


Acknowledgements: 

Most of these questions were written by Paul Paquette 
(www.cornerstoneword.com and http://www.triviahall 
offame.com/newgame.htm) and by Department of 
Justice laywer Tom McMahon. Other questions were 
provided by Justice counsel Stan Cohen and Allan 
Ferguson. 
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Kicking the Tires on a New 
Justice Office in St. John’s 


by Glenn Chamberlai 
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T. JOHN’S—It would be hard 

to imagine a more humble 
beginning for the Department of 
Justice’s newest office—in St. John’s, 
Newfoundland and Labrador. 

The Department’s new home 
in Canada’s easternmost province 
started over two years ago, run out 
of the hatchback of Crown prose- 
cutor Mike Madden's 1994 Acura. 

“I was asked to establish a per- 
manent presence for the Atlantic 
Regional Office in St. John’s, and I 
was glad to do it,” says Madden. 

“Unfortunately, due to an 
unexpected delay in arranging 
accommodations, I operated 
mostly out of the back of my car, 
and used my apartment to set up 
a fax machine and computer. Not 
ideal conditions, but it got us 
underway.” 

Since that time, however, the 
office has grown in both number 
of staff and square footage. 

While operations for the four 
lawyers, two administration staff 
and two members of the National 
Crime Prevention Centre have been 
under way in temporary quarters, 
the official grand opening was 
held June 2 at their new office at 
Atlantic Place in St. John’s. 

The legal work of the office will, 
at least for now, focus on higher- 
profile prosecutions, including 
extraditions, larger drug cases, 
major fisheries prosecutions and 
charges of polluting against the 
owners and operators of large 
ships at sea. 

With a relatively small comple- 
ment of lawyers in the office, most 
prosecutions in Newfoundland 
and Labrador will continue to be 
carried out by private firms, many 
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Staff and guests gathered recently for the grand opening of the Department of Justice’s new 
office in St. John's, Newfoundland and Labrador. Pictured here at the office, in the Atlantic 
Place building, are: Front row: Marian Fortune-Stone (ARO Fisheries Prosecutions Team 
Leader, visiting from Halifax); John Brooks (counsel — General Prosecutions); Patricia 
Smith (CCRA admin); Kim Gladney (NCPC admin); Juan O’Quinn (counsel — Fisheries). 
Back row: Michael Madden (counsel — General Prosecutions); Blanche Fitzpatrick (General 
Prosecution admin); Jane Rutherford (NCPC — Senior Program Manager); Andrew Brown 


(counsel — CCRA). 


in small and remote communities 
throughout the province. The 
possibility of adding more prose- 
cutors, or tax or civil lawyers, will 
be evaluated as the office moves 
forward. 

As representatives of other 
federal government departments, 
current and former legal agents, 
judges and provincial Justice 
colleagues gathered to celebrate 
the grand opening of the office, 
Ted Tax, Senior Regional Director 
for the Atlantic Region, reflected 


on the significance of the new office. 


“This permanent office of 
Justice Canada in St. John’s will 
ensure that federal clients have 
timely access to DOJ counsel, 
ensuring more consistency and 


July 2003 


continuity in our ability to provide 
them with legal services,” he said. 
“The fact that there are now 
dedicated departmental resources 
to augment the superb work of the 
agents, who continue to provide 
excellent support to clients and to 
the Attorney General of Canada, 
is a major step forward.” 


The office is located at : 

Box 62, Atlantic Place 

812 — 215 Water Street 

St. John’s, Newfoundland 
and Labrador 

A1C 6C9 


Contact: 
Mike Madden at (709) 772-8047 {9 
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Book Gets More Than 
Standard Review 
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our new Department of Justice 

lawyers are among the 
co-authors of a new book entitled 
Standards of Review of Federal 
Administrative Tribunals. 

Marie-Hélene Blais, Josée 
Boudreau, Jeremy deBeer and 
Neil McGraw wrote the book along 
with five colleagues when they 
were clerks at the Federal Court 
of Appeal. 

The book identifies and explains 
the standard of review applicable 
to more than 15 federal quasi- 
judicial administrative boards, 
commissions and tribunals. 

It discusses the manner in 
which the courts have historically 
applied the elements of a “prag- 
matic and functional” analysis to 
particular tribunals and provides 
the tools needed to advocate for 
or against a deferential stance 
towards a tribunal’s decision on 
a given matter. 

Each chapter includes an 
introduction to the structure and 
mandate of a particular tribunal, 
followed by a description of the 
review standards previously 
applied to it by reviewing courts. 


5. C Marilyn Monroe, Maniye 
The Woman Who Died Too 
Soon, by Gloria Steinem, 1972 

6. Yes — enacted in 2003 (the 
“trespass by night” offence 
could be a correct answer, but 


www.canada.justice.gc.ca 


“Perhaps no one was more aware 
of the need for this resource than 
law clerks to the Justices of the 
Federal Court of Appeal, who 
confront this issue routinely. In 
fact, it was our extensive exposure 
to standards of review issues that 
led us to undertake this project,” 
the authors state in their preface. 

In his foreword to the book, 
Mr. Justice John Evans of the 
Federal Court of Appeal said the 
2001-2002 clerks “were a remark- 
able group.” 

“The authors are to be con- 
gratulated on gathering together, 
shrewdly dissecting, and making 
more user-friendly, the sprawling 
jurisprudence on standards of 
review, a Critically important but 
daunting subject. 

“T have no doubt that their 
achievement in producing, with 
enviable speed, this timely book 
will earn the authors the gratitude 
of all who practice federal admin- 
istrative law, whether regularly or 
sporadically.” 

All four authors joined the 
Department last fall through the 
Legal Excellence Program, which 


10. Soren Ten aad Pleven 


11. Committee of State Security 
12. William Stephenson 

13. Mossad- Israel 

14. Fingerprinting 

15. Pretty Good Privacy 


July 2003 


TANDIRDS OF REVIEW 
| FEDERAL ADAINISTRATIVE TRIBUNALS 


Morie-Heléne Blois 
ig Josee Boudreau 
#. Jeremy deBeer 
Michael -Droke 


# Warren Hoole 
May, Leung 
Neil McGraw: 22> 
i Guy Réginpbold 
fhe lelford 


provides articling students and 
junior lawyers with the opportunity 
to develop, within a structured 
three- to four-year training 
continuum, the essential 
knowledge, skills and experience 
for practising law. 

McGraw currently works with 
the Legal Services Unit at Treasury 
Board as part of the Labour 
Litigation Unit; Boudreau is with 
the Aboriginal Law and Strategic 
Policy Group of the Aboriginal 
Affairs Portfolio; deBeer is with the 
Copyright Board of Canada; and 
Blais is with the Legal Services 
Unit at Human Resources 
Development Canada. 

For more information on the 
book, contact Butterworths 
Canada at 1-800-668-6481, 
info@lexisnexis.ca or visit the Web 
site at http://www.butterworths.ca/ 
book.asp?bookid=505. 


a 1s and Revenue Agency 
John Grace 
. 5: Canada, British Columbia, 
Saskatchewan, Manitoba, 
Newfoundland (the latter four 
create a civil right to sue in the 
event of unreasonable inva- 
sion of privacy) 
20. Sue Rodriguez 
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Farewell and Welcome 


Wee Sailman has retired 
after 35 years in the federal 
government and 16 years with the 
Department of Justice. As Director 
of Public Affairs and Outreach, 
Wendy was always a beacon of calm 
in an otherwise turbulent commu- 
nications world. Her serenity, wis- 
dom and guidance will be missed. 
Sheila Bird is the new Director 
General, Communications Branch. 
She has extensive background in 


Oops! 


pe last issue of justice 
canada incorrectly identified 
the pictures of two Department 
of Justice lawyers involved with 
the South Asian Legal Clinic of 
Ontario. Here are the pictures 
with the correct names. 


media and experience in govern- 


ment communications and comes 


to Justice from the Department of 
Foreign Affairs and International 
Trade (DFAIT), where she was 
Director, Foreign Policy and 
Corporate Communications. She 
replaces Rachel Larabie-LeSieur 
who went to Industry Canada. 

We look forward to working 

with Sheila. 


Tamara Sugunasisri 


Surksa Nayar 


John C. Tait 
Memorial Lecture 


hilippe Kirsch, President of the 

International Criminal Court 
and former Canadian ambassador 
to Sweden, will deliver the fourth 
annual John C. Tait Memorial 
Lecture in Law and Public Policy 
on October 7, 2003, in Ottawa. The 
lecture will take place at 6 p.m. at 
the National Gallery of Canada on 
Sussex Drive. 

Jointly organized by the 
Department of Justice and the 
Faculty of Law of McGill University, 
this lecture series commemorates 
the life and work of the late John 
lait, a deputy minister of Justice, 
whose leadership in promoting 
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values and ethics had a profound 
influence on the public service. 
For further serpent (eciaa 
phone (613) 954-5756. é 


Photo: ICC-CPI/Wim Van Cappellen 


Philippe Kirsch 
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CONTRIBUTORS TO THIS EDITION 
Nicole Baer (Cannabis Law Reform 
Proposals) is an Ottawa writer 
specializing in health, justice and 


' social policy issues. 


Stephen Bindman (French Magistrate 
Visits Justice) is an award-winning 
journalist and a special advisor to 

the Department of Justice. 

Glenn Chamberlain (Kicking the tires) 
is the Regional Communications 
Director for the Atlantic Regional 
Office of the Department of Justice 

in Halifax. 

Charles Enman (Reaching Out to the 
Legal Community) is an Ottawa writer 
specializing in cultural and social 
policy issues. 
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TTAWA—David Sgayias, Q.C., 
always kept a copy of Great 
Quotes from Great Leaders on 
his desk. 

He circled in blue pen those he 
found of interest and put a blue flag 
on the page for ease of reference. 

One of those circled quotes was 
from Franklin Delano Roosevelt: 
“Far and away the best prize that 
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David Sgayias 1951-2003 


Department of Justice 
Canada 


life offers is the chance to work hard 
at work worth doing.” 

Clearly, David Sgayias had already 
won life’s best prize, though that life 
has ended tragically early. Sgayias, 
recently appointed the Department 
of Justice’s Chief General Counsel, or 
top litigator, died suddenly in August. 
He was just 52. 

Sgayias was a dedicated public 
servant, a leading Canadian litigator 
and a devoted friend and colleague. 
He argued dozens of cases in the 
Supreme Court of Canada and, at 
the time of his death, was preparing 
to argue the federal government’s 
reference on same-sex matriage. 

“Although David was a seemingly 
reserved and gentle man, he was 
an actor,” said Justice Ian Binnie of 
the Supreme Court of Canada. “His 
preferred stage was the court. I never 
heard him raise his voice, I never 
heard him speak ill of anybody. But in 
the courtroom he was a titan and he 
could be quite menacing to those who 
would put Her Majesty in harm's way.” 


Ministére de la Justice 
Canada 


His Greatest Stage Was 
the Courtroom 
PAGE 1 


New Lawyer Overcomes 
Obstacles to Success 
PAGE 4 


Stolen Childhood 
PAGE 6 


COLE’s Kids: Fulfilling their 
contract for success 
PAGE 9 


Justicia Award 
Winners Named 
PAGE 10 


UBC Student’s Winning Essay 
Looks at Anti-Terrorism Act 
PAGE 12 


Canada 


Vol. 3 No. 4 


Sgayias joined the Department 
of Justice as an articling student in 
Winnipeg in 1975 after graduating 
from the University of Manitoba. 
A year later, he came to Ottawa to 
work in the Civil Litigation Section 
and in 1987 became General 
Counsel and Head of the Civil 
Litigation Section in the Toronto 
Regional Office. He returned to 
Ottawa in 1990 as Senior General 
Counsel in the Civil Litigation 
Branch and was named Queen’s 
Counsel that year. From 2000 until 
his death, he was Associate and 
then Chief General Counsel. 

He was co-author of the annual 
Federal Court Practice and of 
the Annotated Crown Liability 
and Proceedings Act 1995. He 
was on the board of directors 


said. “He put people at ease. He 
was a good listener and had excel- 
lent judgment. It was as a result of 
these qualities that David had the 
confidence of ministers, deputy 
ministers and government officials 
alike right across Ottawa.” 

Rosenberg said Sgayias was 
“revered” in the Department. 

“His analytical skills were razor 
sharp; he had an uncanny ability 
to distill even the most complex 
issue into its most relevant 
components. His legal knowledge 
was encyclopaedic; the clarity 
and creativity of his arguments, a 
model for others. 

“David was a persuasive 
communicator. He refrained 
from bombast, and wrote and 
spoke with clarity and concision. 


“He put people at ease. He was a good listener 
and had excellent judgment. It was as a result 
of these qualities that David had the confidence 
of ministers, deputy ministers and government 
officials alike right across Ottawa.” 


of the Advocates Society and 
was the Attorney General’s 
representative on the Federal 
Court Rules Committee. 

In January 2002, he was 
honoured with the Department’s 
John Tait Award to recognize 
an employee “who best exem- 
plifies the highest standards of 
ethical, professional conduct 
and competence.” 

Deputy Minister Morris 
Rosenberg said he asked Sgayias 
to act on some of the “thorniest 
issues” facing the government, but 
not just because of his formidable 
legal talents. 

“He had the ability to handle 
the most difficult issues calmly, 
with humour and with respect for 
everyone involved,” Rosenberg 
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His advocacy in court was strong 
and effective. He was a model 
courtroom lawyer. Yet he was 
approachable, soft-spoken 

and humble. 

“I’m convinced that much of 
David's professional success was 
due to his humility and generosity. 
In short, David Sgayias was the 
kind of lawyer many of us in the 
Department aspire to become.” 

The Deputy Minister recalled 
sitting in a meeting when Sgayias 
was helping him prepare for a 
difficult upcoming appearance 
before a parliamentary committee. 

“He brought to the project 
the depth, yet clarity, of his legal 
analysis, not to mention his ability 
to go through hundreds of pages 
of documents and cut so clearly 
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to the nub of the issue. But it was 
really more than that. I learned 
first-hand what other deputy 
ministers have told me—how 
reassuring it was to be David's 
client. I remember thinking then, 
as I think now, how lucky we all 
were that David was on our side!” 

Binnie, who worked with 
Sgayias at Justice in the 1980s, 
called him “the gold standard in 
the Department of Justice.” 

“Tf there was an issue on which 
you needed a definitive opinion, 
you went through whatever layers 
of the bureaucracy you had to go 
through down into the bowels of 
the Department to get Sgayias.” 

He recalled that his colleague 
Justice Frank Iacobucci had noted 
one of the first things he learned 
when he became Deputy Minister 
of Justice was “Get me Sgayias.” 

Binnie confessed he was one of 
the many Bay Street lawyers who 
tried repeatedly to get Sgayias to 
leave government and join his 
firm. “At one point, we thought we 
should just get David into a room 
and start piling money on the desk 
and stop when he said ‘Enough.’ 

“But in the end, for all his surface 
irritation with the Department, his 
impatience when the litigation 
committee would demand inane 
changes to his carefully-crafted, 
compelling written arguments, at 
the end of the day (the Department 
was) his family. By leaving the 
Department, he would not simply 
be leaving one place of employ- 
ment and going to another, he 
would be leaving home.” 

In an unusual move, Chief Justice 
Beverly McLachlin sent a letter to 
Rosenberg saying Sgayias would 
be “greatly missed” by the Supreme 
Court. “All of us at the Court regarded 
David as one of the very finest 
advocates in the Canadian legal 
community,” McLachlin wrote. 

Prime Minister Jean Chrétien, in 
a letter to Sgayias’s family, said he 
was “a distinguished public servant, 
who provided the Government of 
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Canada with the highest calibre 
of legal advice and representation 
before the courts.” 

Peter Doody, of Borden, Ladner, 
Gervais, who began his career at 
Justice, called Sgayias “the smartest 
lawyer I ever met.” 

“He wasn’t just the go-to guy for 
lofty associate deputy ministers, 
he was the go-to guy for the fellow 
who was one month out of the Bar 
and didn't have a clue what he was 
doing. Thankfully I didn’t have to 
go down to the basement and find 
out where's Sgayias. I walked across 
the hall. The simplest questions 
got the most erudite answers.” 

Doody recalled appearing at the 
last minute in the Federal Court in 
a case against Sgayias, when the 
judge asked a question to which 
he had no idea of the answer. “Then 
I heard this whispering beside 
me and I leaned down and David 
opened his book to page 672 and 
put his finger on a line. I stood 
up and said to the presiding judge, 
‘T have no idea but if this is good 
enough for David Sgayias, it’s good 
enough for me.’ To which the 
judge responded, ‘Well, it’s good 
enough for me too.’” 

More than 400 friends and 
colleagues—including deputy 
ministers and judges—attended 
a celebration of Sgayias’s life a 
week after his death. 

Friends spoke of his dry, 
irreverent wit, his orderliness, his 
perfectly-picked and exquisitely- 
wrapped gifts for his assistants 
and friends, his love of chocolate, 
his loathing of the bureaucracy 
and his generosity in helping 
colleagues—the articling student 
or the deputy minister equally. 

Donald Rennie, one of his 
Federal Court Practice co-authors, 
said Sgayias was a “shy man of 
great humility.” 

“He was kind and gentle—none 
of these words leap to mind when 
one thinks of the qualities of a great 
barrister, but perhaps therein lay 
his success. Despite his shyness, 
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David loved people. He said 

he preferred losing cases rather 
than winning because when 

you lost you got to meet so many 
more people.” 

Meg Kinnear, another co-author, 
called working with Sgayias “the 
equivalent of being voted on 
an NHL all-star team” or even 
winning the lottery. 

“Everybody who worked with 
David came out of the experience 


used language in a way that told a 
story that was simple, compelling 
and apparently self-evident. Only 
a truly gifted writer could make 
writing look so easy, without an 
extra word or a superfluous 
phrase.” 

Bellis said if Sgayias, who was 
clearly “one of the best-dressed 
men in government,” took ona 
task, he would do it right or not 
do it at all. 


“Whether it was a factum, an opinion or a 
journal article, David used language in a way 
that told a story that was simple, compelling 
and apparently self-evident. Only a truly gifted 
writer could make writing look so easy, without 
an extra word or a superfluous phrase.” 


as a better lawyer or a better 
administrator or somehow better 
than they had been before they 
worked with Dave. He had that 
most magical gift of being able 

to teach and to share his skills 
without ever being overbearing or 
condescending. 

I remember how going to court 
with Dave made you feel so 
immensely proud to be a Justice 
lawyer because it made you part of 
something that was special and 
excellent. He never had to let you 
know how smart he was, how well- 
read or well-informed he was. But 
by God, we all know he really was.” 

Kinnear also noted that Sgayias 
had a trait few men possess—he 
was a great shopper. “David 
innately understood what few men 
do—shopping is not a pragmatic 
means to an end, rather it is a 
highly developed art form.” 

Judith Bellis, a Justice lawyer, said 
her dear friend had a “creative eye 
and attention to detail” in every- 
thing he did, including his writing. 

“Whether it was a factum, an 
opinion or a journal article, David 
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“David often claimed that the 
position he really wanted in 
Justice was that of Chief General 
Curmudgeon. But that was thin 
cover and it fooled none of us. 
David cared very deeply about 
his colleagues and about the health 
of the Department. 

“It was true he went through 
periods of deep frustration with 
a system that did not always 
measure up to his high standards 
or his sense of what was fair. But 
it was his deep commitment to 
the public interest and to profes- 
sional excellence that made him 
a courageous and articulate 
advocate for change. 

“For all his quiet manner, David 
was a very passionate man. He 
cared deeply about the people 
he worked with and about the 
work that he did. He cared about 
getting it right and about making 
a difference. 

“To the last moment, David 
cared about giving it his very 


best.” 


justice canada | 3 


Vol. 3 No. 4 


er Overcomes 


New Lawy 


Obstacles to Success 


by Peter McKinnon 


COSHSSSHSSSSHSHSSHSHSHHSSHSESHEHEHSHSHHSSSHSHSSHHSHSHSHHSHSHSHSSSSHHSSSHHSSHSHSHSFHOHHSHSHHHSHHEHHOHHHSHHSHHSHSHSHSSHSHSHSHSSSHEHTHSHHHHHHHHHSSHEHAESEHBEHESEHEEESESHHHOSHHHSBHHBEAS 


TTAWA—Peter McGrath 

followed an unusual path to 
his new job as counsel with the 
Department of Justice legal services 
unit at Natural Resources Canada. 

Before enrolling in law school at 
age 39, McGrath spent ten years as 
policy advisor at Transport Canada 
and three years as executive director 
of the Ottawa Carleton Independent 
Living Centre, a non-profit organi- 
zation focused on improving the 
lives of disabled people. 

Although he found his work 
rewarding, McGrath yearned for 
greater challenges. 

“T was proud of what I had 
learned and accomplished in 
my career,” McGrath says, “but 
I knew it was time for a change.” 

So McGrath quit his job 
and enrolled at the University 
of Ottawa. 

Law school can be a daunting 
challenge for any student, regard- 
less of age or scholastic ability. 


“I achieved a personal goal by 
overcoming some difficulties, 
like many other people do.” 

McGrath's modesty belies a 
quiet and steadfast determination 
to realize his potential. 

Following the accident, he spent 
more than a year in intensive 
rehabilitation. He learned to operate 
a computer by clenching a wand in 
his teeth and adapted to his condi- 
tion in thousands of other ways. 

“The injury also forced me to 
change my study habits,” McGrath 
says. “Rather than learn by rote, 

I improved my ability to analyze 
and think critically.” 

These abilities not only helped 
prepare McGrath for professional 
and academic success, but also 
enabled him to lobby effectively 
for the rights of the disabled. 

When a strike at ParaTranspo— 
Ottawa’s public transit service for 
the disabled—dragged on for 
months, McGrath helped organize 


“Most Canadians believe that the biggest 
challenge we face is accessibility,” McGrath 
says. “In reality, our primary concerns are the 
same as everyone else’s: a good job, a decent 
place to live and reliable transportation.” 


McGrath, though, was used to 
meeting tough challenges—he’s 
a quadriplegic who lost the use 
of his limbs following a diving 
accident nearly 30 years ago. 

Yet he’s quick to downplay his 
achievements. 

“T haven't really done anything 
spectacular,” McGrath says. 
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a protest that disrupted regular 
bus service during rush hour. The 
demonstration drew attention to 
the issue, and ParaTranspo was 
rolling again within a week. 

“When we used our wheelchairs 
to shut down the transit system, 
hundreds of commuters cheered 
us on,” he recalls. “It demonstrated 
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Peter McGrath 


to me that until people are affected 
in a personal and direct way, they 
wont be motivated to change their 
behaviour or their beliefs.” 

Some of those beliefs, according 
to McGrath, are based on 
ignorance, particularly of issues 
affecting disabled Canadians. 

“Most Canadians believe 
that the biggest challenge we 
face is accessibility,” McGrath 
says. “In reality, our primary 
concerns are the same as 
everyone else’s: a good job, a 
decent place to live and reliable 
transportation.” 

McGrath points out that 
those concerns have yet to be 
addressed in a major way. There 
isn’t a single taxi in Ottawa that 
can accommodate him and his 
wheelchair, for instance. Despite 
his impressive credentials, there 
are few employers willing to hire 
him. And the supply of accessible 
housing is all but non-existent. 

McGrath attributes this situation 
to the fact that, while attitudes 
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toward the disabled have begun 
to change in recent decades, 
legislation has evolved more 
slowly. He says that legislation 
in the United States is the most 
progressive in the world. 

“The Americans with Disabilities 
Act includes penalties for non- 
compliance and goes far beyond 
anything in Canada,” McGrath says. 

The American legislation, 
passed in 1990, triggered a wave 
of construction activity across 
the United States and led to 
improvements in accessibility at 
thousands of hotels, restaurants 
and public spaces. As a result of 
this effort, he says, Las Vegas has 
become the most accessible city 
in North America. 

“The casino owners recognized 
that it would be bad business 
to alienate a lucrative market, so 
they made a concerted effort to 
improve accessibility,” McGrath 
says. “And while you might 
impugn their motives, you can't 
question the results.” 

Getting similar results in 
Canada will take time and effort, 
he recognizes. 

“Canada’s courts have a major 
role to play in inspiring the 
changes needed,” McGrath says. 
“That’s the way our democracy 
operates.” 

In recent years, the Charter of 
Rights and Freedoms and amend- 
ments to the Human Rights Act 
have opened up new legal avenues 
to disabled persons who suffer 
discrimination. 


“A lot will happen in the courts 
in the coming years,” McGrath 
says, “and I'd like to be a part of 
that, once I know that I can bring 
something to the table.” 

McGrath drives an electronic 
wheelchair with a hand control, 
and to type on his computer, he 
manipulates a pointer with his 


“I’m impressed by his experi- 
ence, passion and intelligence,” says 
Duncan Cameron, manager of the 
Department’s legal services unit at 
Natural Resources Canada. “We're 
delighted to have him join us.” 

While at Transport Canada, 
McGrath served for two years 
on the National Roundtable on 


“My goal hasn't changed: to position myself 
so that good things can happen to me. That’s 
what inspired my career choices, and it has 
worked wonders for me.” 


mouth, or uses voice-activated 
software. His desk is also raised a 
few inches to accommodate the 
wheelchair, and he has an office 
set up at home that he uses for 
telework on occasion. 

“Everyone across the Department 
has been wonderful, but I think 
from time to time some may have 
lower expectations of me,” he says. 
“People tend to see my disability 
first, and they seem surprised that 
I became a lawyer and that I can 
do that kind of work. There is fear 
due to lack of knowledge about my 
capabilities. 

"It’s not being mean to ask 
though; you won’ learn anything 
unless you talk to me. The key is 
not to make assumptions—you'll 
probably find yourself pleasantly 
surprised.” 

McGrath already has much 
to offer, according to his new boss. 


the Environment and the 
Economy. In his new job, he 
will help develop legal and 
regulatory strategies to reduce 
the greenhouse-gas emissions 
of Canada’s largest industries. 

“I’m excited because it’s an 
opportunity to do meaningful, 
relevant work,” McGrath says. 

McGrath continues his efforts 
on behalf of the disabled. He 
serves on a working group on 
accessibility issues at the 
Department of Justice; the group’s 
recommendations may inspire 
changes government-wide. 

And McGrath is contemplating 
a return to school for a master’s 
degree in international law. 

“My goal hasn't changed: to 
position myself so that good 
things can happen to me,” he 
says. “That’s what inspired my 
career choices, and it has worked 
wonders for me.” [3 
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Department of Justice a player in the fight against 


child abduction 


by Nicole Baer 
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TTAWA—The discovery of 
the dismembered body of 
10-year-old Holly Jones, abducted 
off the streets of Toronto near her 
home last May, triggered every 

parent's worst nightmare. 

As tragic and chilling as that 
episode was, we console ourselves 
with the hope that such cases are 
extremely rare. 

And they are. Abductions by 
strangers are, far and away, the 
least common reason for children 
to vanish. Police statistics show 
that kids are far more likely to be 
missing because they’ve run away 
or because they were kidnapped 
by a parent in a custody dispute. 

But clearly, one missing young- 
ster is too many. 

So police forces across Canada, 
the Department of Justice and other 
federal government departments, 


The Department of Justice, an 
informal participant in the national 
clearinghouse for missing kids for 
many years, signed on officially 
in 2001. Its job is to provide legal 
policy, information and operational 
aid for officials solving international 
abductions. On the domestic front, 
its focus is legal policy related to 
child abduction. 

Three separate sections in the 
Department—the legal services unit 
at Foreign Affairs and International 
Trade (DFAIT), the Family, Children 
and Youth Section and the Private 
International Law Team—work 
together on the initiative. 

“The business of missing and 
abducted children is one business 
where ultimate success would 
be to go out of business,” says 
Sandra Zed Finless, a Justice 
lawyer at DFAIT. 


Centrepiece 


more than 60 per cent of the 
files were closed in a day and 
86 per cent in a week. 

Only 35 cases involved kidnap- 
pings by strangers—and under the 
CPIC definition, “strangers” can 
include relatives, neighbours or 
friends, or anyone other than the 
child’s legal guardians. 

Nearly four in five of all cases 
involved runaways, usually 
teenagers. In addition, more 
than 2,000 children wandered 
off, 38 disappeared in accidents 
such as drowning or avalanches, 
and nearly 11,000 vanished for 
unknown or unspecified reasons. 
Parents were a major class of 
offenders, running off with their 
children in 429 instances in 2002. 

Customs and immigration 
officers recovered 96 missing 
children at the Canadian border 
last year—60 per cent of them 
through tips and information 
supplied by our missing children. 

Most of the children were from 


Customs and immigration officers recovered 
96 missing children at the Canadian border 
last year—60 per cent of them through tips and 
information supplied by our missing children. 


Canada and the United States, 
although some were from as 

far away as Korea, Turkey and 
Australia. Just over half the border 
cases involved runaways and 


have banded together with non- 

profit agencies to find and bring 

home the nation’s missing children. 
Under a program called 

our missing children, the govern- 

mental and non-governmental 

partners use a range of tools 

and approaches to find and 

return children who disappear 

in Canada or abroad. 
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If kidnappings by strangers are 
rare, the overall statistics on missing 
children are frightening. 

According to the Canadian 
Police Information Centre (CPIC), 
a staggering 66,532 Canadian 
children disappeared in 2002. 
Fortunately, many of these cases 
were resolved quickly when lost 
children found their way home— 
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most of the rest were parental 
abductions. One child had been 
kidnapped by a stranger and 
three were being smuggled for 
purposes including prostitution. 

Solving the mysteries of so 
many missing kids takes a lot of 
work and that’s the raison d’étre 
for the vast network of partners 
in our missing children. 

On the law enforcement side is 
the RCMP, whose National Missing 
Children Services (NMCS) works 
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with police forces across Canada 
and around the world. 

The NMCS, which started 
with a missing children registry, 
grew throughout the 1990s, adding 
new services such as photo aging. 
In 1993, when Citizenship and 
Immigration Canada signed on 
to contribute its cross-border 
expertise, our missing children 
program was formally created. 
Over the next eight years, Canada 
Customs and Revenue Agency, 
Foreign Affairs and International 
Trade, and Justice signed on. 

The police and government 
authorities also depend on the 
support of many provincial, terri- 
torial and non-governmental 
organizations dedicated to finding 
and returning missing children. 
Most provinces, for instance, have 
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Child Find organizations. Other 
partners include the Missing 
Children's Network, Operation Go 
Home and Victims of Violence. 

Since custody battles often lie at 
the root of child abductions, the 
Family, Children and Youth Section 
is working to ensure that pending 
changes to the Divorce Act under 
Bill C-22 don’t make a tense 
situation worse. 

The bill, introduced in Parliament 
last December by Justice Minister 
Martin Cauchon, eliminates the 
terms “custody” and “access” from 
the Divorce Act. 

Senior General Counsel Virginia 
McRae said it is hoped this change 
will remove the perceived win/lose 
situation that currently exists and 
will encourage divorcing parents 
to focus on the needs of their 
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children when determining 
parenting arrangements. The 
approach is intended to promote 
individualized arrangements 
that are based on the best interests 
of the child in the particular 
circumstances of each family. 
“Family law disputes over 
children can be very emotional 
and complex. We recognize that 
parental child abduction is a 
serious issue and believe it is 
important to promote a less 
adversarial family justice system 
that could prevent conflicts from 
escalating into child abductions.” 
In recent years, the Section 
has also kept a close eye on 
the parental child abduction 
provisions of the Criminal Code. 
The purpose of those provisions 
is to send a clear message that 
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unilateral actions by one parent 
that amount to abduction will not 
be tolerated. 

The Section has worked with 
provincial officials, police and 
Crown attorneys to develop Model 
Parental Child Abduction Charging 
Guidelines to aid in the uniform 
application of the Criminal Code 
sections. They are directed to police 
and Crown attorneys to advise when 
and how charges may be laid. 

The our missing children pro- 
gram has registered major interna- 
tional successes as well, due in 
large measure to the contributions 
of the Justice lawyers at DFAIT. 

The key civil legal tool used to 
retrieve children kidnapped and 
taken across international borders 
is the Hague Convention on the 
Civil Aspects of International Child 
Abduction. It attempts to secure 
the prompt return of children who 
are moved, in breach of custody 
orders, to or from any of the 
70 signatory nations. Canada has 
been a party to the Convention 
for 20 years. 

DFAIT’s legal services unit, 
which serves as the federal Central 
Authority for the Hague Convention, 
typically becomes a first point of 
contact for parents who fear their 
children may have been abducted. 

"We are often a life-line to 
members of the public or even the 
legal bar who are having their first 
brush with the devastating issue 
of international child abduction,” 
notes Winston Fogarty, head of the 
legal services unit. “As a partner to 
the our missing children program, 
we add a legal dimension that 
strengthens the collaborative 
relationship. As well, we link 
the program to a multitude of 
domestic and international legal 
contacts that can be used to help 
solve a particular problem." 

The federal Central Authority 
serves as the contact point for 
international partners as well, 
especially when the whereabouts 
of a child brought into Canada are 
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unknown. In such cases, the 
authority enlists the help of the 
RCMP to track down the child. 
Once a child has been located in 
a province or territory, that juris- 
diction takes over. Each province 
and territory has a designated 
Central Authority, often within its 
justice or attorney general min- 
istries, to deal with such matters. 
After the case is transferred, the 
federal Central Authority takes on 
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Canadian provinces are starting 
to launch this program in their 
jurisdiction, with the support of 
the our missing children program. 
Through its Private International 
Law (PIL) Section, the Department 
also develops legal policy on 
international child abduction and 
related issues such as access to 
children across national borders. 
For instance, the Section negotiates 
international family law agreements 


“Our missing children is a real cooperative 
effort where, if you can put a network in place 
quickly, and you can put a call out to the right 
people, you'd be amazed at the results.” 


more of a coordinating and assis- 
tance role. While the unit can only 
offer its legal advice to the Canadian 
government, it can help distraught 
parents sort out the facts and 
direct them to appropriate sources 
of assistance. 

"Even the courts in Canada have 
called upon the federal Central 
Authority as a compiler of inde- 
pendent information about the 
legal state of affairs on child 
abduction matters," says Fogarty. 

There are other ways, as 
well, that Justice is involved with 
missing children. 

For instance, the DFAIT legal 
services unit is assisting with the 
creation of AMBER Alert programs. 
The first program was invented in 
Texas in 1996 and named after 
Amber Hagerman, a nine-year-old 
who was kidnapped and murdered. 

The program calls for law 
enforcement agencies to alert radio 
and television stations within 
minutes of a child abduction, in 
the same way stations are alerted 
during tornadoes, hurricanes or 
other civil emergencies. Many 
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such as the Hague Convention and 
oversees the continuing process of 
maintaining Canada’s participation 
in them. The PIL Section is currently 
consulting with Canadians as part 
of a special commission review 

of the practical operation of the 
Hague Convention. 

The Federal Prosecution Service's 
International Assistance Group is 
also called upon from time to time 
to aid in the process of extraditing 
people sought in Canada on 
abduction charges. The extradition 
process does not necessarily 
lead to the return of the missing 
child—although that could be a 
fortuitous by-product of bringing 
the abductor back to Canada. 

“Our missing children is a real 
cooperative effort where, if you 
can put a network in place quickly, 
and you can put a call out to the 
right people, you'd be amazed at 
the results,” says Zed Finless, 
who's with the federal Central 
Authority for the Hague 
Convention. “You can prevent 
some of these situations from 
becoming statistics.” [9 
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DMONTON—In the fall of 1998, 

Constable Rick Cole arrested a 
14-year-old boy for shoplifting at 
the West Edmonton Mall. 

A few months later, the 
Edmonton Police Service veteran 
arrested the same youth for 
committing the same crime at 
the same mall. 

But this wasn’t the first time 
Cole had to deal with the same 
young person more than once. 

“I was frustrated....by all the 
repeaters—dealing with the same 
kids over and over again—and 
I made a decision that I was 
going to do something a little bit 
differently,” says Cole. 

That something different was 
COLE'S Kids, an award-winning 
program that helps young people 
involved in bullying, assault, 
theft and mischief improve their 
behaviour. 

For his innovative work with 
youth in conflict with the law, Cole 
is this year’s winner of the Minister 
of Justice National Youth Justice 
Policing Award. 

COLE’S Kids requires young 
people to sign a “contract for 
success,” which often calls for 
them to attain better marks at 
school and keep their parents 
informed of their whereabouts. 

The young person, their parents 
and police, create the contract as 
quickly as possible after an arrest 
or intervention, which is one of 
the main reasons the program 
works, Cole says. 

“A month is a lifetime for a 
12-year-old. If some kind of conse- 
quence doesn’t happen quickly, it’s 
not relevant,” Cole says. 

COLE’S Kids also requires par- 
ents to hold up their end of the 
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bargain. The parents or guardian 
are asked to spend 15 minutes of 
one-on-one time with their child 
each day and make sure all the 
required chores are completed. 

This often opens up the lines of 
communication between the child 
and their parents and allows the 
parents to lead by example, Cole 
explains. “The parents are really 
key,” he says. 

Cole started running the project 
entirely on his own in 1999, but it 
was so successful he had to find 
volunteers to share the work. 

Now, he has a team of volunteer 
mentors—teachers, principals, 
pastors, seniors and other commu- 
nity members—who help him 
ensure the young people are 
fulfilling their contracts. 

The 22-year police veteran acts as 
a supporter and trainer for the men- 
tors, who are screened by police, 
and meets with them regularly to 
make sure the program is running 
smoothly—all this in addition to his 
duties as a full-time patrol officer. 

The youth justice policing award 
is sponsored by the Department of 
Justice in collaboration with the 
Canadian Association of Chiefs of 
Police (CACP). Justice Minister 
Martin Cauchon presented the 
award to Cole in Halifax at the 
Awards Gala Evening of the CACP’s 
annual conference. 

Along with the award, certifi- 
cates of distinction were also 
presented to three officers working 
individually: Corporal Greg Fleet of 
the Regina Police Service; Retired 
Constable Terry Simm, formerly 
of the Sarnia Police Service; and 
Constable Ken Anderson of the 
Winnipeg Police Service. 
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Constable Rick Cole with Department 
of Justice Minister Martin Cauchon 


Honourable mention certificates 
were also awarded to three officers 
working individually and to a team 
of two officers: Constable Richard 
McDonald of the Halifax Regional 
Police; Superintendent Dan 
Okuloski of the Halton Regional 
Police Service; Staff Sergeant Jake 
Bouwman of the RCMP’s Chilliwack 
Detachment; and Constables 
Grant Hamilton and Tom Woods of 
the Victoria Police Department. 

The awards recognize the 
efforts of police officers whose 
work promotes and reflects the 
goals of the federal government’s 
initiative to renew the youth 
justice system in Canada. 

The cornerstone of the initiative 
is the new Youth Criminal Justice 
Act, which replaced the Young 
Offenders Act as the basis for 
Canada’s youth justice system in 
April. The new legislation encour- 
ages the use of programs that, like 
COLE’S Kids, provide meaningful 
responses for wrongdoing outside 
of the formal court process. 

Helping young people through 
the program has been a rewarding 
experience for Cole. “Seeing the 
changes in some of these kids is 
really amazing,” he says. 
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TTAWA—For the second year 

in a row, Kirk Makin of the 
Toronto Globe and Mail is the 
winner of the Justicia Award for 
Excellence in Journalism. 

The awards are sponsored by 
the Department of Justice, the Law 
Commission of Canada and the 
Canadian Bar Association (CBA) to 
acknowledge the important role 
that media play in enhancing public 
understanding of the legal system. 

Makin won in the print category 
for his provocative January 11, 2003 
article “The Scales of Injustice,” 
which critically examined zero 
tolerance policies in domestic 
abuse cases. 

The Justicia Award jury praised 
his thought-provoking article, 
saying it is "a brave exploration of 
the difficult issue of the unforeseen 
consequences of zero tolerance in 
domestic violence.” In ranking the 
journalism first in its class, the jury 
said Makin's story "displayed a 
respect for the sensitivities of the 
people involved, while presenting 
the key points of the legal issues 
with remarkable clarity." 


Kirk Makin 


Last year Makin was recognized 
for his January 5, 2002 article “No 
Life Like It,” which went behind the 
scenes of a school for new judges 
put on by the National Judicial 
Institute. It was the first time a 
journalist had attended the 
intensive judicial program. 
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This year's winner in the broad- 
cast category was Tasha Kheiriddin 
for her show “Métis Rights on Trial” 
on CPAC's Legal Talk. It examined 
the Supreme Court of Canada's 
hearing in the Blais and Powley 
cases and whether Canada's Métis 
have special rights. 

The judges said this tightly- 
focused episode on Métis rights 
touched on all aspects of a case 
before the Supreme Court. The jury 
liked the presentation: "straightfor- 
ward, informative, and controlled— 
helping the viewer to discover and 
understand the complex issues to 
be resolved as well as the possible 
consequences for the future." 

The judges also awarded a 
certificate of merit to a team of 
Toronto Star reporters for its 
series “An Investigation into Race 
and Crime.” The series, which 
involved five reporters, a mapping 
expert, a database specialist 
and numerous editors, analyzed 
over 480,000 arrest records and 
800,000 charges contained in 
the Toronto Police Service's arrest 
database. The analysis of police 
data suggested blacks were treated 
more harshly than whites by police. 

The jury was impressed by the 
thorough investigation that was 
put into this series, "a project that 
resulted in high-quality journalism 
explaining a facet of the justice 
system." 

A certificate of merit was also 
awarded to Danny Bratin and 
Lucie Benoit of Radio-Canada's 
La Tribune du Québec for their 
radio documentary “Toute la verité,” 
which examined how the jury 
system worked in the context of 
an actual murder case. It talked to 
several jurors and lawyers about 
their experiences. 

Said the jury: "This radio story 
has such a unique quality that, 
through innovative testimonials, 
we are able to live and understand 
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the profound and agonizing 
experience of jurors during a 
trial. Even during the open-line 
broadcast, the program takes 
the opportunity to explain the 
meaning and essential role of 
a jury.” 


Tasha Kheiriddin 


The awards were announced 
at the CBA Annual Conference 
in Montreal. 

The Justicia Awards recognize 
outstanding journalism that 
fosters public awareness and 
understanding of any aspect of 
the Canadian justice system and 
the roles played by institutions 
and participants in the legal system. 

The criteria for judging entries 
are accuracy, effectiveness in 
explaining legal issues to the 
public, informational value, insight 
and originality. This year's awards 
covered stories that were published 
or broadcast between May 16, 2002 
and May 15, 2003. 

The entries were judged by 
Claude Bourque of Moncton, 
former editor-in-chief of 
L'Evangéline and Directeur des 
Services francais de Radio-Canada 
aux provinces de l'Atlantique; 

Dr. AJ. MacLean, former dean of 
Law and Associate Vice-President 
Academic for the University of 
British Columbia and former 
editor of the Canadian Bar Review; 
and Justice Johanne Trudel of the 
Federal Court of Canada. [f! 
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To the Bench 
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ive senior Department of 
Justice lawyers have been 

appointed to the bench in 

recent months: 

¢ Commander Peter Lamont 
was appointed a military 
judge. Judge Lamont 
was Counsel with the 
Headquarters of the 
Federal Prosecution Service 
prior to his appointment. 
He had served as a reserve 
officer within the office 
of the Judge Advocate 
General. 

e André Perreault was 
appointed to the Court 
of Quebec, Criminal and 
Penal Division (District of 
Montréal). Judge Perreault 
has worked mainly with 
the Federal Prosecution 
Service in Montreal. 

¢ James Brunton was 
appointed to Quebec 
Superior Court. General 
Counsel with the Federal 
Prosecution Service in Montreal, 


was Director of the Tax Law 
Services Section in the British 


Assistant Deputy Minister 
(Policy), since 1999 she has 


he had extensive experience 


with the federal Crown, both at 
the Quebec Regional Office and 


in the War Crimes Section. 
Brent Paris was appointed to 


Columbia Regional Office. 
Throughout his career, he has 
practised primarily in the area 
of tax litigation. 

Thea Herman was appointed 


been Special Advisor to the 
Deputy Minister and head of 
the International Cooperation 
Group of the Department. & 


the Tax Court of Canada. Prior to 
his appointment, Justice Paris 


to the Superior Court of Justice 
of Ontario. A former Senior 


To Paris 


n the last issue of justice canada, we told you about Claudine Jacob, a 
French liason magistrate who is spending two years working at the 
Department of Justice. 
The article indicated that Canada will shortly send a representative to 
France. 
That appointment has now taken place. 
Effective September 1, Pierre Loiselle has joined Canada's diplomatic 
corps in Paris. 
A criminal law specialist, Loiselle until recently headed the Federal 
Prosecution Service at the Quebec Regional Office in Montreal. 
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UBC Student’s Winning 
Essay Looks at 
Anti-Terrorism Act 


University of British Columbia 

student is this year’s winner 
of the Department of Justice/ 
Canadian Bar Association (CBA) 
National Law School Essay Contest 
on Terrorism and the Law. 

Kathy Grant's winning essay 

examines the changes to sections 37 


and 38 of the Canada Evidence Act as 


amended by the Anti-Terrorism Act. 


to students in law schools across 
Canada. Each year, students are 
asked to submit an essay on a 
pre-determined topic—this 
year’s subject was Terrorism 

and the Law. 

Each participating law faculty is 
asked to nominate a winning essay 
for competition at the national 
level. A panel of judges from the 


Each year, students are asked to submit an 
essay on a pre-determined topic—this year’s 
subject was Terrorism and the Law. 


Grant wrote the essay as a 
directed research project for her 
second-year course "Legal Aspects 
of the War on Terror." 

She has a bachelor’s degree in 
biology from the University of 
Ottawa and a master’s degree in 
resource management and environ- 


mental studies from UBC. Her work 


on environmental stewardship has 
been widely published. 


Kathy Grant 


Started in 2002 to celebrate the 
20th anniversary of the Canadian 
Charter of Rights and Freedoms, 
the National Essay Contest is open 
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CBA and the Department of Justice 
selects the national winner. 

Grant will receive a trophy 
and a $500 prize and an abstract 
of her essay will be published 
on the Department of Justice 
and CBA Web sites. 

Judges for this year’s contest 
included Chantal Corriveau of 
Kugler, Kandestin in Montreal 
and Professor John McEvoy of the 
Faculty of Law at the University 
of New Brunswick for the CBA; 
and Holly Turner, Robert Marchi 
and Michael Zigayer from the 
Department of Justice. 

The contest is administered 
by the Department’s Outreach 
and Partnerships Initiative, 
which works to enhance the 
Department's relationship with 
universities and organizations 
interested in justice issues. 

Next year’s topic is the 
Kyoto Protocol. The contest 
rules can be found at 
http://canada.justice.gc.ca/en/ 
cons/op/ under “Academia.” [f 
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CONTRIBUTORS TO THIS EDITION 
Nicole Baer (Stolen Childhood) is an 
Ottawa writer specializing in health, 
justice and social policy issues. 
Stephen Bindman (His Greatest Stage) 
is an award-winning journalist and 

a special advisor to the Department 
of Justice. 

Sarah Grant (COLE’s Kids) isa 
communications advisor for Youth 
Justice Policy at the Department 

of Justice. 

Peter McKinnon (New Lawyer 
Overcomes Obstacles to Success) is an 
accomplished writer and television 
producer with 20 years of experience in 
television, radio and print journalism. 
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TTAWA—One of Canada’s leading 


human rights advocates is the 
new Minister of Justice and Attorney 
General of Canada. 


Irwin Cotler, 63, was named to the 


post in December by Prime Minister 
Paul Martin. 


Irwin Cotler, Minister of Justice and Attorney General 
of Canada 


Department of Justice 
Canada 


Cotler is MP for the Montreal riding 
of Mount Royal, where he was first 
elected in a by-election in November 
1999 and re-elected in the general 
election of November 2000. 

He is currently on leave as a 
Professor of Law at McGill University, 
where he is Director of 
its Human Rights Programme, 
and Chair of InterAmicus, the 
McGill-based International 
Human Rights Advocacy 
Centre. 

He has been a Visiting 
Professor at Harvard Law 
School, a Woodrow Wilson 
Fellow at Yale Law School, and 
is the recipient of five hon- 
ourary doctorates, including 
one from York University, 
whose citation referred to 
him as “a scholar and advocate 
of international stature.” 

One of the founders of 
the “poverty law” movement 
in Canada and the Pointe 
St-Charles Legal Aid Clinic 
some thirty years ago, he 
served as Special Advisor to 


Ministére de la Justice 
Canada 
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former Minister of Justice and 
Attorney General of Canada John 
Turner in the areas of human 
rights, law reform, and the rights 
of the poor from 1968-1972. 

Cotler was one of the founders 
of “Project Genesis,” a community 
service storefront office in the 
Mount Royal riding and one of the 
original architects of what has 
become a Quebec and nation- 
wide legal services program. 

An international human rights 
lawyer, he served as counsel to 
former prisoners of conscience in 
the Soviet Union (Andrei 
Sakharov), South Africa (Nelson 
Mandela), Latin America (Jacobo 
Timmerman), and Asia (Muchtar 
Pakpahan). He recently served as 


On June 27, 2000, he 
was appointed Special Advisor 
to the Minister of Foreign Affairs 
on the International Criminal 
Court and helped shepherd the 
War Crimes and Crimes Against 
Humanity Act through Parliament. 

Cotler has litigated every sec- 
tion of the Charter of Rights and 
Freedoms, including landmark 
cases in the areas of free speech, 
freedom of religion, women’s 
rights, minority rights, war crimes 
justice, prisoners’ rights, and 
peace law. He has testified as an 
expert witness on human rights 
before Parliamentary Committees 
in Canada, the United States, 
Russia, Sweden, Norway and 
Israel, and has lectured at major 


(Minister) Cotler has litigated every 
section of the Charter of Rights and 
Freedoms, including landmark cases 
in the areas of free speech, freedom 
of religion and women’s rights ... 


international legal counsel to 
imprisoned Russian environmen- 
talist Aleksandr Nikitin, Nigerian 
playwright and Nobel Laureate 
Wole Soyinka, the Chilean- 
Canadian group Vérité et justice in 
the Pinochet case and Chinese- 
Canadian political prisoner 
Professor KunLun Zhang. A feature 
article in Maclean’s magazine 
referred to Cotler as “Counsel for 
the Oppressed.” 

As an MP he served as chair 
of the Parliamentarians for 
Global Action (Canada), a body 
of 1,500 democratically elected 
parliamentarians, and co-chair 
of the Parliamentary Human 
Rights Group, the first all-party, 
joint House-Senate human 
rights caucus. 


2 | justice canada 


international academic and 
professional gatherings in 
America, Europe, Asia, Africa 
and the Middle East. 

He has played an active role in 
the movement for arms control 
and helped develop “peace law” as 
an area of both academic inquiry 
and legal advocacy. As well, Cotler 
has been engaged—both as scholar 
and participant observer—in the 
search for peace in the Middle 
East. He has lectured in Arab 
countries and Israel for over twenty 
years and has been an active 
participant in rapprochement 
dialogues between Israelis and 
Palestinians. 

With a strong interest in the 
struggle against impunity and 
the development of international 


Winter 2004 


Vol. 4 No. 1 


humanitarian law, Cotler 

has served as Counsel to the 
Deschénes Commission of Inquiry 
into Nazi war criminals, filed amicus 
briefs before the International 
Criminal Tribunals for former 
Yugoslavia and Rwanda, and 
testified before the Senate 
Committee on Foreign Affairs 
regarding humanitarian 
intervention and the application 
of humanitarian law in Kosovo. 

A long-time opponent of racism 
and discrimination of any kind, 
Cotler has been at the forefront of 
the international struggle against 
apartheid, as well as in helping to 
develop legal remedies against 
racism in Canada and beyond. He 
has served as counsel to numer- 
ous national and international 
non-governmental organizations, 
including the National Coalition 
for Japanese-Canadian redress, 
Chinese-Canadian National 
Council, Coalition for Women’s 
Human Rights in Conflict 
Situations, chair of the National 
Conference on Aboriginal Rights 
and the Canadian Justice System 
and co-chair of the Canadian 
Helsinki Watch Group. 

Cotler was appointed in 1992 
as an Officer of the Order of 
Canada, where he was cited for 
his “extraordinary contribution 
to the cause of human rights.” He 
is the only Canadian elected to 
the Paris-based Académie uni- 
verselle des cultures (1993), and 
the first recipient of the Justice 
Walter Tarnopolsky Memorial 
Medal awarded jointly by the 
Canadian Bar Association, the 
Canadian Judges Association, 
the Canadian Association of Law 
Teachers and the International 
Commission of Jurists (1994). 

In September 1999, he became 
the first academic ever to receive 
The Medal of the Bar of Montreal 
in recognition of his “outstanding 
contribution to the cause of 
justice.” 
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New Approach to File Review 


Reduces costs, court backlogs 


by Peter McKinnon 


TTAWA—A novel approach to 

file review has reduced the 
backlog of cases before the 
Pension Appeals Board (PAB), 
accelerated the delivery of justice 
to more than 200 disabled 
Canadians, and saved taxpayers 
hundreds of thousands of dollars. 

The file-review initiative, which 
began in 2002 as a six-month pilot 
project, was designed and imple- 
mented by a team that included 
Stephen Latte, a Department of 
Justice lawyer. 

“Tt was simply a matter of ana- 
lyzing a problem and designing a 
common-sense solution,” says 
Latte, who works with Income 
Security Programs (ISP) of Human 
Resources Development Canada. 

The problem was straightfor- 
ward enough: a backlog of more 
than 2,000 cases before the PAB, 
the final avenue of appeal (subject 
to judicial review by the Federal 
Court of Appeal) for citizens who 
have been denied access to dis- 
ability benefits under the Canada 
Pension Plan (CPP). 

The cause of the backlog was 
far more complex. Several external 
conditions had contributed, such as 
changing employment patterns and 
recognition of new causes of disabil- 
ity. While these outside conditions 
evolved, CPP’s application and 
review procedures remained static. 

A citizen who wishes to contest 
a denial of CPP benefits has 
recourse to three reviews, culmi- 
nating, if necessary, in a PAB hear- 
ing. A PAB hearing, presided over 
by three superior court judges, is a 
trial de novo, meaning that fresh 
evidence is presented. 

Organizing and operating 
PAB panels is an expensive, 
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time-consuming exercise involving 
dozens of legal and medical prac- 
titioners and witnesses. Judges, 
witnesses and appellants often 
must travel to the hearings. 

Prior to the early file-review 
project, a significant percentage of 
PAB cases settled shortly before 
they were due to be heard, often 
because pertinent information was 
finally provided. The frequency 
of last-minute settlements meant 
that valuable time and resources 
were often squandered. 

A collaborative effort was 
launched to solve the problem; a 
team of 21 physicians, 15 lawyers 
and numerous support staff 
was assembled to apply an early 
file-review process. 

The process has proven both 
simple and effective. 

It begins with letters to the PAB 
appellants informing them that 
their cases are under review, and 
encouraging them to provide new 
information, such as results from 
recent medical assessments. An ISP 
lawyer and a doctor then conduct 
separate analyses of available evi- 
dence in each case. The two com- 
pare notes and confer with support 
staff to reach a final decision. 

“Ultimately, the decision is 
based on medical evidence,” says 
Latte, “although a legal opinion is 
often needed to determine 
whether the evidentiary standard 
has been met.” 

The decision involves one of 
three options: settle without going 
to the PAB, refer the case to the PAB 
for swift resolution, or refer to the 
PAB with a request for additional 
information. During the pilot proj- 
ect, the team reviewed 702 cases— 
202 were settled prior to the PAB. 
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Stephen Latte, Counsel, Human Resources 
Development Canada Legal Services 
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The results of the pilot project 
have inspired ISP staff to become 
much more proactive during the 
early stages of cases. Today, for 
instance, a doctor reviews each case 
as soon as a new file is created— 
long before it reaches the PAB. 

The pilot project also generated 
a number of side benefits. 

Data collected during the proj- 
ect has helped identify the types 
of information and evidence most 
likely to enhance the review 
process, and the medical conditions 
most strongly associated with early 
settlements. The success of the 
project, and the savings realized by 
ISP may motivate other agencies 
and departments to emulate some 
aspects of the process. 

Latte, who came to Justice three 
years ago following several years 
in private practice as a specialist in 
mediation and alternative dispute 
resolution, says the project's chief 
beneficiaries were the people 
who had long been denied access 
to justice. 

“Many appellants with legiti- 
mate disabilities and no other 
source of income had waited for 
years to receive benefits,” he says. 
“Now they’re able to get on with 
their lives.” {9 


justice canada | 3 


Vol. 4 No. 1 


Photo: Patrick Walton 


The Path to Global Peace 


Former Canadian ambassador appointed president of 
International Criminal Court 


by Christine Roger 
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TTAWA—The first president 

of the recently established 
International Criminal Court in 
The Hague is well-travelled on 
the path leading to global peace 
and security. 

Judge Philippe Kirsch, a 
Canadian, delivered the fourth 
annual John Tait Memorial Lecture 
on October 7, 2003, at the National 
Gallery of Canada. 

Kirsch’s new task, in no small 
measure, is to guide the global 
judicial community through the 
intricacies of international 
humanitarian law. 

“The objective of international 
criminal law is to punish individuals 
responsible for various crimes— 
not just physical perpetrators but 
military and political leaders— 
when national systems just don't 
do it,” he said. 

“(Another objective) is a culture 
of accountability that would finally 
and hopefully permanently 
replace this culture of impunity 
that we know only too well.” 


Judge Philippe Kirsch 
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A former Canadian ambassa- 
dor to Sweden, and Deputy 
Permanent Representative to 
the United Nations, Kirsch has 
served as chairman of numerous 
international committees con- 
cerned with the protection of 
war victims, the complexities 


Nations Security Council, serve a 
specific and temporary purpose. 

The ICC is permanent and 
independent of the United 
Nations. The Court can hear cases 
of crimes committed after July 1, 
2002, the date on which the Rome 
Statute came into force. 


“The International Criminal Court is by 
far the most ambitious institution of 
international justice because its mandate 
is comprehensive, not selective.” 


of humanitarian law, and the 
establishment of the International 
Criminal Court (ICC). 

He was elected one of the first 
judges to serve on the new court 
and was then unanimously chosen 
its first president. 

The ICC has the jurisdiction to 
prosecute individuals for genocide, 
crimes against humanity and war 
crimes. Its jurisdiction, however, 
is complementary to national 
courts—it can only step in when 
states are unable or unwilling to 
investigate or prosecute. 

“Needless to say, the support 
of states is necessary in search 
of evidence and witnesses for the 
arrest of suspects, since the Court 
does not have enforcement mech- 
anisms of its own,” Kirsch said. 

At first glance, the Court may 
seem to overlap other judicial 
bodies, for example, the ad hoc 
tribunals for Rwanda and the 
former Yugoslavia. However, these 
courts, created by the United 
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“The ICC is by far the most 
ambitious institution of interna- 
tional criminal justice because its 
mandate is comprehensive, not 
selective; prospective, not founded 
on specific past events or geo- 
graphic areas,” said Kirsch. 

Of the 139 states which have 
signed the statute, 92 have now 
ratified it, but Kirsch said the 
Court can only be effective when 
it reaches universality since “it is 
the first court that was created 
by states themselves and not for 
certain states.” 

As recently as 15 years ago, the 
idea of a permanent international 
criminal court could be dismissed 
as a “dream,” and the President 
said the ICC would not be a reality 
without the strong support of 
states like Canada. 

“Canada is the country that 
has done the most to promote and 
support the Court since the begin- 
ning of the negotiations leading to 
its establishment,” Kirsch said. 
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For the new body to be effective 
as an international criminal court, it 
will need to establish its credibility in 
the global community, Kirsch said. 

He added that the Court’s 
credibility will rest not only on 
the “fairness and integrity” of its 
proceedings but also on its effec- 
tiveness and internal operations. 

“Tt is essential for it to demon- 
strate its ability to conduct 
proceedings effectively and 
with due diligence, and that’s a 
much greater challenge than 
the principle of fairness. 

“Tt’s a major challenge because 
there are factors in international 
criminal law that are substantially 
different from the national 
situation—the extent of the crimes... 
the complexity of the cases, the 
number of victims, the vast quan- 
tities of documents and evidence 
to be gathered, and the problem 
of access. Gaining access to 
certain areas involves considerable 
physical danger. 

“All these aspects make for 
an environment that is very diffi- 
cult to manage in international 
criminal law.” 

Between July 1, 2002, the date 
of the Court’s coming into force, 
and October 2003, the Office of 
the Prosecutor received about 
650 allegations of crimes from 
around the globe, though many 
were beyond the Court’s jurisdic- 
tion. The Prosecutor has decided 
to concentrate on allegations 
related to Ituri in the Democratic 
Republic of the Congo. 


of his confidence in the Court’s 
impartiality and his belief in 
the rule of law. 

“The Court's judicial, perma- 
nent and non-political character 
will guarantee its independence.” 

Kirsch said one of the Court’s 
unique features is its Pre-Trial 
Chamber. The ICC is the first 
international judicial institution 
to have such a chamber. A prose- 
cutor cannot start an investiga- 
tion until it has been authorized 
by the Pre-Trial Chamber. This 
chamber will also hear prelimi- 
nary challenges to the Court's 
jurisdiction or the admissibility 
of evidence so as not to bog 
down the actual trial, as is 
occurring in other international 
tribunals. 

Another feature that Kirsch 
emphasized is the “special privi- 
leged role” given to victims. 

The ICC has set up an extensive 
guidance and counselling system 
for victims of physical violence, he 
said, with specialized services for 
cases involving sexual crimes and 
those involving children. Victims 
have the right to participate in 
every stage of the proceedings, 
including the Pre-Trial Chamber, 
and there are provisions for finan- 
cial compensation. 

Kirsch cautioned the Court 
must make sure that it is not 
paralyzed by large numbers of 
victims—in some cases there may 
be thousands appearing before 
the Court and those proceedings 
will be difficult to manage. 


“What is important is now that the Court 
exists, we not succumb to the temptation 
of thinking the job is done.” 


When a member of the audi- 
ence suggested the ICC will 
need to guard against politically 
motivated cases, Kirsch spoke 
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“To establish its credibility, the 
Court will not only have to act fairly 
and effectively, but also appear to 
be doing so.” 
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The rights of the accused, 
Kirsch assured the audience, 
are equally protected. 

The ICC cannot act alone in its 
struggle against impunity, the 
President said, and as a new player 
on the global scene, it must define 
its relationship with other interna- 
tional actors. 

“We must assist states in ensur- 
ing that they play their role in 
prosecuting breaches of interna- 
tional criminal law,” Kirsch said. 
“Indeed, the first responsibility 
does remain—must remain— 
that of states because one, or 
even several courts, would never 
be able to deal with the number 
of international crimes that are 
committed.” 

In concluding his remarks, 
the President warned against 
complacency now that the Court 
has been created. 

“What is important is now that 
the Court exists, we not succumb 
to the temptation of thinking the 
job is done. 

“... The Court is operational but 
it does not mean that it can act 
alone. It needs more than ever prac- 
tical, political and moral support. 

It is only with that support that the 
Court can succeed in its struggle 
against impunity.” 

The lecture was sponsored by 
the Department of Justice and the 
Faculty of Law of McGill University 
to commemorate the life of John 
Tait, a former deputy minister of 
justice and McGill graduate who 
died in 1999. 

Kirsch invited the legal 
community and the public 
to visit the ICC Web site at 
www.icc-cpi.int/php/index.php 
and to provide comments on the 
internal court regulations. 

“Judge President Philippe 
Kirsch has offered great service 
to the world community and 
has reflected great honour upon 
Canada,” said McGill professor 
emeritus Stephen Scott, who 
thanked the speaker. [f! 
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Victims and Vigilance 


Policy Centre for Victim Issues balances interests 
of victims with integrity of criminal justice system 


by Nicole Baer 
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TTAWA—As long as there is 

crime, there will unfortunately 
be victims—an immutable truth 
no government can alter. 

Even so, the Department of 
Justice has been working hard to 
ease the burden on victims, and 
to ensure they are not victimized 
a second time by the criminal 
justice system. 


difficulties faced by victims of, and 
witnesses to, crime. 

Indeed, over the past 20 years, 
federal, provincial and territorial 
governments have developed 
policies, legislation and services 
to respond to the needs and 
concerns of victims of crime. 
Non-governmental organizations, 
advocacy groups and victims of 


... the Centre serves as focal point for 
a range of measures aimed at improving 
the lot of crime victims, witnesses and 


their families ... 


“We've tried to focus on the 
things that will make the experi- 
ences of victims better once they 
are victims,” says Catherine Kane, 
Senior Counsel and Director of the 
Department's Policy Centre for 
Victim Issues. 

Over the past four years, the 
Centre has served as a focal point 
for a range of measures aimed at 
improving the lot of crime victims, 
witnesses and their families. 
Through extensive research, project 
support and the development of 
policy and legislation, the Centre 
has attempted to raise awareness 
of victim concerns among legal 
professionals and the public. 

Long before the formation of the 
Centre, the Department of Justice 
was already working with provin- 
cial and territorial partners and 
non-governmental organizations 
to address some of the particular 
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crime have encouraged and 
shaped these initiatives, and have 
been at the front lines. 

In 1998, in response to a House 
of Commons committee report 
called Victims’ Rights—A Voice Not 
a Veto, the Government of Canada 
announced a Victims of Crime 
Initiative. A cornerstone of the 
initiative was the creation of the 
Policy Centre for Victim Issues. 

Launched in late 1999 with a 
$25-million budget over five years, 
the Centre’s mandate is “to ensure 
that the perspectives of victims 
of crime are considered in the 
development of federal policies 
and legislation.” 


More of a voice 

The Centre’s launch coincided 
with the proclamation of Criminal 
Code amendments designed to 
give victims more of a voice in 
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the system, while rendering their 
exposure to the justice system 
more tolerable. Through strength- 
ened measures including victim 
impact statements, publication 
bans, victim surcharges, restitution 
orders and other measures, Bill 
C-79 sought to enhance the safety 
and privacy of victims and 
witnesses within the criminal 
justice system. 

Today the Centre, housed 
within the Criminal Law Policy 
and Community Justice Branch, 
comprises 13 staff, including 
two lawyers, three policy analysts, 
researchers and a program man- 
ager. The Centre also contributes 
three staff positions to enhance 
victim and witness assistance 
services in the North, where the 
Department is responsible for 
all criminal prosecutions. 

The Centre has an ambitious 
list of priorities: research, public 
awareness and education, helping 
the provinces and territories 
implement new victim-support 
measures added to the Criminal 
Code, expanding victim-assistance 
services in the North, and backing 
the development of innovative 
service projects for victims. 

Toward that end, it has been 
distributing a special Victims 
Fund, worth $10 million over five 
years. Over its first three years of 
operation, the Centre contributed 
$4.6 million to 131 projects in 
the provinces and territories. The 
projects, typically sponsored by 
non-governmental organizations, 
aim to find better ways to help 
victims and witnesses through 
the criminal justice maze. 
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For example, the Toronto Child 
Abuse Centre received money to 
promote a special Web site to 
prepare children to testify in court. 
In British Columbia, the People’s 
Law School prepared and delivered 
38 workshops on victims’ rights for 
high school students. The Nunavut 
justice ministry used federal funds 
to translate several books on family 
violence and child sexual abuse 
into Inuktitut. And the University 
of Quebec in Montreal developed 
a teaching video and guide to raise 
awareness about domestic vio- 
lence among same-sex couples. 


The Victims Fund also helps 

the provinces and territories 
defray some of the added costs 
of implementing the Bill C-79 
requirements. Now, for instance, 
Crown attorneys and Victim 
Witness Assistants have a role to 
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play in ensuring that victims are 
informed about their rights to 
deliver victim impact statements 
in court. 

Manitoba used the federal fund 
to develop a victim notification and 
tracking system. New Brunswick 
received a contribution for a new 
case tracking system. 

Kane says the needs are espe- 
cially pressing in the North, where 
the existing shortage of service 
providers makes it extremely 
challenging to add on further 
responsibility for aiding victims 
and witnesses. Victim Witness 
Assistants are an integral part 
of the Department’s prosecution 
service in the North, but the 
caseload and distances they 
must travel make their jobs very 
demanding. 

The Centre has also commis- 
sioned extensive research into 
complex issues like the role of 
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the victim in the criminal justice 
process, victims’ experience with 
restorative justice, and the effective- 
ness of victim impact statements. 
And it sponsors conferences and 
consultations aimed at identifying 
concerns and approaches and 
raising awareness of victim issues 
among legal professionals, social 
workers and the public. 

In November, for example, the 
Department hosted a first-ever 
National Victims of Crime 
Conference, featuring workshops 
and presentations delivered by 
service providers, advocates, aca- 
demics and other experts on the 
perspectives of victims. 

The Ottawa conference, which 
focused on the experiences of 
victims and the lessons derived 
from them, was attended by 
policy makers, service providers, 
advocates and victims of crime. 
In addition to the common 
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experiences of all victims, the 
conference explored the particular 
circumstances of groups such 

as children, Aboriginal people, 
visible minority women and 
victims of domestic abuse. 


Emergency aid 

A final component of the fund is 
available for limited emergency 
financial aid for victims and fami- 
lies facing extreme hardship. For 
example, if a Canadian is injured 
or otherwise victimized in a crime 
overseas, the fund may cover 

part of the travel costs for family 
members helping the victim. 

“Tt’s a little bit of financial assist- 
ance for cases that fall between 
the cracks, and where no other 
financial assistance (for example, 
from provincial compensation 
programs) is available,” Kane notes. 

As the Centre pursues its commit- 
ment toward better understanding 
and enhancing victims’ interaction 
with the justice system, Kane says it 
is vital not to trample on the rights of 
the accused. 

“Our goal is to make the experi- 
ence of the victim better in the jus- 
tice system, and at the same time 
not to be detracting from the rights 
of the accused person,” Kane says. 
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She acknowledges the scope of 
the challenge, which is complicated 
by conflicting demands and 
expectations. On the one hand, 
victim rights advocates are calling 
for a more active role for victims, 
suggesting they be, in effect, inte- 
grated into the prosecutorial team. 

However this clashes with the 
traditional entrenched role of the 
Crown prosecutor to, first and 
foremost, represent the broad 
public interest—of which the 
victim is but one part. 

“Tt’s a thorny question,” Kane 
notes. “What is the proper role 
of the victim in an adversarial 
criminal process? How far can you 
give victims a valid role, without 
upsetting the current structure?” 

She replies to her own question: 
“Right now, the role that we (socie- 
ty) have given them is that their 
interests be considered at appro- 
priate stages of the process, 
but how they’re considered must 
ultimately remain the prerogative 
of the Crown.” 

With such divergent, yet strongly 
held, views tugging at its sleeve, 
the Centre treads a fine line. 

“We are operating in the 
Department of Justice,” Kane 
insists. “Some of my colleagues 
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might think that we are victim 
advocates, but that’s not what we 
are. We're supposed to be the lens 
within the Department for how 
certain things are going to impact 
on victims and witnesses.” 

Ultimately, Kane says, people 
in criminal justice policy develop- 
ment, and those working in the 
justice system, must continue 
to be sensitive to the needs and 
concerns of victims. 

“If everyone doing criminal 
law reform was always thinking 
of the impact on victims, then we 
wouldn't have to exist.” 

Unfortunately, she adds, “we're 
not there yet.” 


One-on-one support 
She believes that, for the most 
part, victims don’t really want a 
“hands-on, co-prosecutor type 

of role.” Instead, they want 
dependable one-on-one support. 

“When it comes right down to 
it, what they usually really want 
is general information about the 
system, as well as information spe- 
cific to their case.” 

Kane says that, in the Centre’s 
experience and consultations with 
victims, they are always very rea- 
sonable in their expectations and 
proposals for change. 

In effect, she says, victims want 
“a buddy—somebody who's going 
to be a contact person, who’s 
going to hold their hand through 
the whole thing and say, ‘Here’s 
what’s happening now, and why.’” 

And, while victim services con- 
tinue to evolve in the provinces 
and territories, the Centre remains 
focussed on its chief mission: to 
raise the level of understanding 
and awareness of victim issues 
among all Canadians. 

“For victims, most of their 
information comes from American 
TV, where issues are resolved in 
one hour,” Kane observes. “And 
when they get into the system, 
they find it’s quite different.” [9 
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Recognition for Justice Employees 
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aniel A. Bellemare, Q.C., 

Assistant Deputy Attorney 
General (Criminal Law), recently 
received a Meritorious Service 
Medal from Governor General 
Adrienne Clarkson. 

These decorations are awarded, 
on the recommendation of an 
advisory committee, to individuals 
who have performed an exceptional 
deed or an activity that brought 
honour to Canada. 

Bellemare was recognized for 
his leading role in the creation 
of the International Association 
of Prosecutors (IAP) in 1995. 

The award states: “Through his 
efforts, dedication and involvement 


Daniel A. Bellemare, Q.C., Assistant Deputy 
Attorney General (Criminal Law) 


in the Association’s activities, 
Mr. Bellemare has contributed 
to increasing the understanding 
of the prosecutor's role while pro- 
moting international cooperation 
on criminal justice and human 
rights issues. Through his accom- 
plishments, Mr. Bellemare has 
enhanced the international repu- 
tation of Canada, the Department, 
and the high standards of the 
Canadian justice system.” 

The IAP is a non-governmental 
and non-political organization 
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that is the first and only world 
organization of prosecutors. It 
includes individual and organiza- 
tional members from over 
120 countries. The organizational 
members, which are drawn from 
every region of the world, repre- 
sent over 200,000 prosecutors. 
Bellemare is currently a vice- 
president of the organization. 


KKKKK 


The work done by Department 
of Justice employees was hon- 
oured during the recent Head of 
the Public Service Awards. The 
Department received two awards 
in the category “Collaborative 
Working Relationships” and one 
award in the category “Excellence 
in Service Delivery.” 

David Merner and Lissa 
Heringer were honoured for their 
involvement in managing a 
successful Alternative Dispute 
Resolution (ADR) program at the 
Immigration and Refugee Board, 
one of the most successful in the 
Government of Canada. The 
program is increasingly allowing 
litigants to avoid costly and time- 
consuming court proceedings. It 
provides a less confrontational 
and more consensual approach to 
immigration cases and appeals, 


thereby reducing processing times. 


Louise Faille, Don MacPherson, 
David Cox, Geneviéve Giroux, 
Annie Paré, Stephen Smith, Peter 
Splinter and Valérie Bourgault 
were recognized for their involve- 
ment in establishing the Kimberley 
Process Certification Scheme 
(KPCS), a worldwide system for 
certifying “clean” diamonds. They 
were part of a team from several 
federal departments and agencies 
that helped develop and implement 
a system that prevents diamonds 
associated with hostilities from 
reaching legitimate markets. 
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Graham Cuthbert, Bernard 
Olivier and Claude S. Lesage were 
honoured with an “Excellence in 
Service Delivery” Award for their 
involvement in the Bovine 
Spongiform Encephalopathy 
(BSE)—Mad Cow—Investigation 
and Response Team. 
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Ted Tax and the Department's 
Atlantic Regional Office (ARO) were 
honoured at a Nova Scotia Lieutenant 
Governor's Awards Ceremony. 

Tax was presented with a 
Certificate of Recognition for “con- 
tribution to the Reserve Force by 
taking positive action to assist its 
employees who are reservists 
in maintaining their commitments 
to the Canadian Forces.” Following 
September 11, 2001, there was an 
increase in the demand for military 
legal officers on operational 
deployments. Major John Smithers, 
a lawyer with the Tax Law Services 
Section of the ARO, was granted 
military leave to serve on an 
overseas mission. 


ER KEK 


Matthew Sullivan, Regulatory 
Counsel, Ontario Regional Office, 
was chosen as one of the first 20 
“Action Canada Fellows.” 

Action Canada is a new organi- 
zation committed to building 
leadership for Canada’s future by 
investing in the young men and 
women who aspire to lead our 
country. The organization is jointly 
funded by Canada’s private sector 
and the Government of Canada. 
The Department of Justice is one of 
four major federal funding bodies. 

Each year, up to 20 of Canada’s 
best and brightest young emerging 
leaders will join together in a 
program focusing on leadership 
development and public policy 
projects of significance to Canada. 


justice canada 


The fellowship year is to be 
undertaken in conjunction with 
graduate studies or other work in 
which the Fellows are engaged. 
The Action Canada leadership 
development program will include 
working conferences in Vancouver, 
Ottawa and a third location across 
Canada each year, as well as 
mentoring by current leaders in 
government and business. 

“Mr. Sullivan's passion lies in 
law reform—not simply reforming 
the laws we enact but revising the 
way we think about and practice 
law as a society dedicated to 
human rights. He explores the use 
of interdisciplinary approaches to 
constitutional litigation, as well as 
ways of promoting greater access 
to justice for all Canadians.” 
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Three senior Department of Justice lawyers were recently named 
Queen’s Counsel by provincial governments. 

The Attorney General of British Columbia named Ken Yule 
Queen’s Counsel, the first time a Department of Justice counsel 
in the British Columbia Region received the honour. 

Yule is Senior Counsel in the Federal Prosecution Service. He 
joined the Department in 1980. 

Donna Valgardson was named Queen’s Counsel by the Alberta 
government. She works with the Federal Prosecution Service in 
the Prairie Region’s Edmonton Office and joined the Department 
inglOAe 

Michael Donovan was named Queen’s Counsel by the Nova 
Scotia government. He joined the Halifax office of the Department 
as a Civil litigation counsel in 1978 and is presently the General 
Counsel and Director of the Atlantic Regional Office’s Civil 
Litigation and Advisory Services Section. [9 
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To the Bench 


SOSHSHSHHSHSHSHSSHSHSHHOSHSHSHHSEHEEHSHSHSHHEHEHHSHREHSHSHHHSHHHASEEEEOE 


hree senior Department of Justice 
lawyers have been appointed to the 
bench in recent months: 
¢ Richard Mosley was appointed to the 
Federal Court. Prior to his appointment, 
Justice Mosley was Assistant Deputy 
Minister, Criminal Law Policy and 
Community Justice Branch. He has held 
several senior positions at the 
Department, including Chief Policy 
Counsel and Senior General Counsel in 
the areas of criminal and family law. Prior 
to joining the Department, he was an 
Assistant Crown Attorney and a lecturer at 
Carleton University. 


¢ Simon Armstrong was appointed to the Ontario Court 


e Ann Alder was appointed to the Ontario Court of 
Justice, to sit in Ottawa. Justice Alder worked as a 
federal prosecutor from 1987 to 1998, specializing in 
drug offences. Most recently, she was a prosecutor 
with the Integrated Proceeds of Crime Section at the 


of Justice, to sit in Newmarket. Justice Armstrong was a 
federal prosecutor for 11 years and, since 2002, has 
served as Deputy Director of Regional Legal 
Operations, Federal Prosecution Service, overseeing 
prosecutions and advisory work in various cities in 
Ontario. He was a member of the local Criminal Justice 


RCMP, becoming a Senior Counsel in 2000. 


to the Minister of Justice for a 
review of his or her conviction. 
Grenier will oversee the review of 
applications and advise the Minister 
directly on matters related to the 
criminal conviction-review process. 
He is a retired judge of the 
Court of Quebec, where he served 
from 1980 to 2002. He received 
a Bachelor of Law from the 
University of Montreal in 1966 


www.canada.justice.gc.ca 


exhausted all appeals may apply _ 


Coordinating Committee in Brampton. [8 


raniza- 
tions, including the Law Reform 
Commission of Canada, the 
Canadian Association of Provincial 
Court Judges, the Canadian Section 
of International Commission of 
Jurists and the Tribunal des profes- 
sions in Quebec. 

The Government of Canada has 
taken other steps to enhance the 
conviction review process. 

As a result of November 2002 
Criminal Code amendments, 


Winter 2004 


rs to begin tk i 
The amendments also created 
legal requirement for the — 

Minister to submit an annual — 
report to Parliament. The first 
report was tabled in September 
2003 and covers the period start- 
ing when the amendments came 
into force, November 25, 2002, 
through to March 31, 2003. A new 
Department of Justice Web site 
(http://canada.justice.gc.ca/ 
en/ps/ccr/index.html) offers an 
online version of this report, as 
well as additional information on 
the conviction-review process. 
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Calling All Journalists ... 


Do Yourself 
Justice! 


lf your Superior reporting on justice issues has 
= contributed to public knowledge, understanding 
or debate about Canada’s system of justice, 
Bee OU may be a contender for this year’s 
\ prestigious Justicia Awards. 


The Justicia Awards recognize outstanding 
broadcast and print stories that promote 
better public awareness of any aspect of 
Canada’s justice system. Award winners are 
Selected by an independent panel of judges. 


To qualify, stories must be published or 
broadcast between May 16, 2003, and 
May 14, 2004. To check out details or obtain 
an entry form, visit us online at 
www.cba.org/cba/Awards/Justicia, 
& or contact Hannah Bernstein, Canadian 
Bar Association, at 1-800-267-8860 
ext. 146; e-mail hannahb@cba.org. 


Errata 


|: the October 2003 issue of justice canada, we incorrectly reported 
that Justice Johanne Trudel, one of the judges of the Justicia Award 
for Excellence in Journalism, was a member of the Federal Court. In 
fact, Justice Trudel sits on the Superior Court of Quebec in Gatineau. 
We apologize for the error. 

In the same issue, a quote on the desk of the late David Sgayias was 
incorrectly attributed to Franklin Delano Roosevelt. In fact, the quote 
was from Theodore Roosevelt. 
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issues. 
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File Review) is an accomplished writer 
and television producer with 20 years 
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Bei prosecutors Judy Hartling 
and Christine Gagnon will remem- 
ber the trial of Salomonie Jaw for 
many reasons, including the polar 
bears tracks in front of the makeshift 
courthouse, the language gulf inside, 


[From left to right: Elisapee Angnatsiak, 
|Crown Witness Coordinator, Christine Gagnon, 
}co-counsel for the Crown, Judy Hartling 


co-counsel for the Crown. 
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and the jury room equipped with toys 
for tiny tots. 

For the isolated Baffin Island com- 
munity of Cape Dorset, meanwhile, 
the trial will prove unforgettable for a 
different reason: It was the first time 
in memory that an Inuk has been 
convicted by 12 peers on first-degree 
murder charges. 

The trial, which ran for 15 days in 
February, revealed that Jaw had shot 
RCMP Constable Jurgen Seewald in a 
March 2001 confrontation between 
the two men after the Mountie, who 
had only recently transferred to the 
tiny Nunavut community from 
Antigonish, N.S., had responded to a 
domestic dispute call. 

“Tt was my first murder trial and I 
think for that reason alone, it’s the 
one I'll remember,” reflects Gagnon, 
a Federal Prosecution Service (FPS) 
counsel based in Iqaluit. “If 1 happen 
to be involved in other murder cases 
in the future, it’ll never be like the 
first one.” 
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Indeed, there is nothing routine 
about trying any case — especially 
a first-degree murder charge —-ina 
sub-Arctic community of fewer 
than 1,200 people, accessible only 
by air and sea. 

Starting with the frosty recep- 
tion. “When we first arrived, it was 
a bit blizzardy and snowy,” recalls 
co-prosecutor Hartling, a Senior 
Counsel with the FPS based more 
than 3,000 kilometres away in 
Whitehorse. In February, tempera- 
tures in this village, 2,100 kilometres 
straight north of the Justice 
Department headquarters in 
Ottawa, routinely drop to minus 
40 degrees with the wind chill. 


No vacancy 

Finding accommodation in Cape 
Dorset, known around the world for 
its spectacular soapstone carvings 
and lithograph prints, posed the 
next challenge. With a travelling 
court party of close to a dozen, 
along with defence lawyers, assorted 
expert witnesses, out-of-town 
journalists and family members 

of the victim, the two local hotels 
were soon filled to capacity. 

So the prosecutors rented a 
house with a spectacular view of the 
Hudson Strait, complete with sled 
dog teams resting on the frozen sea. 

Pretty, but with its own brand of 
hazards. Hartling, for instance, says 
three polar bear sightings forced 
her to suspend her jogging habit. 

“One of them was very close to 
our house,” she recalls. “It woke up 
the dogs next door, which woke us 
up. Polar bear prints were around 
the community hall when we went 
into court that day.” 

The local community centre, 
the biggest public space in the 
village, served as the courthouse 
for the trial. The set-up, however, 
was distinctly unconventional. 

“You have one large room in the 
community hall, which isn’t very 
good for acoustics,” explains 
Hartling, a prosecutor since 1975. 
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“And that’s where you hold the 
court. You only have very basic 
tables and straight-backed chairs. 
The only place to put your coat 
and boots is just on a bench or 
chair that’s part of the main room. 
“There’s no real witness room, 
so people (who are scheduled to 
testify) have to stand out in the 
foyer, the hallway, or go outside.” 


Communal spirit 

As befits a small, close-knit com- 
munity, the coffee pot percolates 
for any and all. People mill about 
and chat. 
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To the rest, the judge explained 
what the process would be about, 
and what jurors are expected to do. 

“He asked whether anybody 
wished to be excused, and it 
seemed that everybody got up,” 
Gagnon said. “People basically 
made a mad dash to the sheriff 
and the judge had to put some 
order into this and listen to 
everybody one at a time.” 

Gagnon, who joined the FPS in 
Nunavut three years ago, adds: “In 
a small community, it seems that 
everyone is related, or would know 
what happened in the case. This 


When not in session, the jury retired to the 
community centre’s day care room to 
deliberate in the miniature environment. 


“There's no real place for the 
accused, so it can be a little difficult 
in terms of security,” says Hartling, 
a former Alberta prosecutor who 
fell in love with the Yukon and 
switched to the FPS in 1992. 

If the accused had no special 
room, neither did the jury. When 
not in session, they retired to the 
community centre’s day care room 
to deliberate in the miniature 
environment. 

For all the inventive use of space, 
Hartling says the temporary court 
was unmistakably a place of serious 
business. “There were 12 chairs set 
up on the side for the jury, so if you 
walked into the community hall, 
you would definitely recognize it as 
the physical structure of a regular 
courtroom.” 

When Mr. Justice John Vertes, 

a Supreme Court judge based in 
Yellowknife, N.W.T., flew in for 
the trial, his first challenge was to 
empanel 12 jurors. 

“There were roughly 250 people 
served with summonses,” says 
Gagnon, a former Quebec lawyer 
practising since 1987. “Of those, 
40 didn’t show up.” 
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was a particular case where a lot 
of people felt they could not be 
impartial.” 

In the end, 150 prospective jurors 
were excluded, leaving the defence 
and prosecution to select a jury 
from the remaining 60 candidates. 
In a typical jury trial in a larger 
Canadian centre, at most about 
20 people would be expected to 
bow out of their duties. 

The six men and six women 
eventually selected in Cape Dorset 
brought with them another inter- 
esting challenge: While two-thirds 
of them could speak English, four 
knew only Inuktitut. 

Translators therefore became all 
the more vital to the process. 

Gagnon says courts in the North 
have now adopted consecutive 
translation over simultaneous 
translation to avoid any issue 
about accuracy. 

“There used to be complaints 
from either accused or witnesses 
about inaccuracies in translation 
or about the fact that the translator 
would not translate everything 
being said. This was a consequence 
of simultaneous translation and it 
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was Often difficult for the translator 
to keep up if the speaker spoke too 
fast or used complicated words. 

“With consecutive translation, 
you have to pause and wait and 
watch the translator to make sure 
that he or she is done before you 
continue. 


Lost in translation 
“But it makes a certain style of 
cross-examination difficult because 
you can’t really build up and put 
pressure on a witness if you always 
have to stop. So, it’s a matter of 
adjusting your pace, and realizing 
that literary nuances are not neces- 
sarily useful because they do get 
lost in translation. I tried to adapt 
my personal style and use very 
plain and simple English and very 
simple sentence structures.” 

To add to the complexity of the 
experience, the Inuktitut language 
lacks specific words for relatively 
commonplace English terms. 

“A lot of the words they used 
were put together for the sake of 
the legal process,” Gagnon points 
out. “For example, we say that a 
‘psychiatrist’ is a man who opens 
your brain and a ‘lawyer’ is a 
person who explains the law.” 

The process was not always 
smooth. While the Inuktitut 
language distinguishes between 
murder and manslaughter, the 
prosecutors discovered that the 
translators were using terms for 
‘rifle’ and ‘shotgun’ interchange- 
ably. This was not an insignificant 
semantic point, since both types of 
firearms played roles in the case. 

Gagnon and Hartling were 
assisted throughout the trial by 
Crown Witness Coordinator 
Elisapee Angnatsiak. 

Jury trials are relatively rare in 
Cape Dorset, but they do occur. 
Fourteen years ago, for instance, 

a man was charged with killing two 
children and convicted by a jury of 
his peers of second-degree murder. 

In recent decades, however, no 
one recalls a slaying of a police 
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officer — a crime that carries a 
charge of first-degree murder. A 
conviction for first-degree murder 
results in a life sentence with no 
parole eligibility for 25 years. 


Dutiful jury 

Both prosecutors agreed that 
jurors took their responsibilities 
seriously and listened carefully 
to the judge’s instructions. 

In late February, with the verdict 
rendered and Jaw’s fate in the hands 
of the sentencing process, the 
prosecuting lawyers were heading 
to their respective homes. But the 
case, which occupied them for three 
years, will leave an indelible mark. 

“Tt was a very serious case in 
which a great deal of sensitivity 
had to be used, dealing with a 
small community,” Hartling says. 

“Although you get a first-degree 
conviction, unfortunately our work 
is such that it doesn’t necessarily 
make even us happy because the 
victim is dead. The first-degree 
conviction doesn't bring him back. 

“I guess in some ways our 
work has to be done, but it isn’t as 
satisfying as you might think.” 


Healing words 

The lawyers were, however, 
cheered by a radio interview with 
the village’s most respected elder, 
Mangitak Kellypallik, which was 
broadcast the day after the trial. In 
an effort to heal the trauma caused 
by the shooting and its aftermath, 
the elder called on his community 
to trust the jurors’ decision. 

As members of the community 
themselves, they had shown 
immense courage in judging a fellow 
villager. As Inuit passing judgment 
on a peer in a modern context, 
moreover, their verdict was proper 
and fair, Kellypallik said. 

“He also said that in the Inuit 
way, the accused would have been 
sentenced to death,” Gagnon says. 
“So he Jaw) was actually a lucky 
man to have been given a second 
chance.” 
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Cpl. Dave Burrows, the officer 
in charge of Cape Dorset’s four- 
person RCMP detachment, agreed 
that justice prevailed because a 
first-degree conviction is the 
only possible punishment for the 
slaying of a policeman. 

“Doing the right thing transcends 
all cultural differences,” he says. But 
that should in no way minimize the 
agony endured by the community 
in arriving at the correct outcome. 

“T have the utmost respect for the 
jury, and my heart goes out to them, 
because it was not an easy task,” 
Burrows says. “Reaching this kind of 
a decision is difficult any time, but 
in a small community like this, it’s 
just that much more difficult.” 


Lasting relationship 
Burrows says counsellors have been 
brought in to help the people of 
Cape Dorset heal and move on, and 
he’s confident they will. Meanwhile, 
he says, the trial has not harmed 
the relationship between the police 
and the community. 

“T dont believe it’s impacted our 
working relationship with them at all. 
If anything, this has brought home 
even more that we are a valued part 
of the community, and that we have a 
job to do. And when we finish work, 
we are still part of the community.” 

In a message sent to the prosecu- 
tors, Assistant Deputy Attorney 
General Daniel A. Bellemare, head of 
the FPS, said the trial was not only “a 
legal journey — it was also a human 
and cultural odyssey through which 
the prosecutors showed dedication, 
professionalism and sensitivity.” 

Gagnon and Hartling agree they 
will treasure the experience for what 
it taught them about a very different 
place, culture and way of life. 

“That was the interesting aspect 
for me, to see how people from 
very different backgrounds and 
very different and opposite parts 
of Canada can get together to do 
a case and merge into a small 
community for the time of the 
trial,” says Gagnon. 
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Peter Cory: Hardly a Retiring Judge 


by Stephen Bindman 
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eter Cory has a strange defini- 

tion of retirement. 

Since he “retired” from the 
Supreme Court of Canada in 
September 1999, consider what he 
has been up to: 

Cory has conducted a one-person 
public inquiry into the wrongful 
conviction of Thomas Sophonow 
in Manitoba. He prepared a report 
for the Ontario government on a 
framework for regulating parale- 
gals and has twice reviewed the 
salary and benefits of Canada’s 
military judges. 

He sits on the federal DNA Data 
Bank Advisory Committee and 
has just returned from 18 months 
in England investigating for the 
British and Irish governments 
whether security forces encour- 
aged eight notorious killings in 
Northern Ireland. 

He was recently named as the 
new Chancellor of York University 
in Toronto. 

At age 78, he still rides the GO 
Train every day to his job in the 
Ontario Regional Office (ORO) as 
Special Advisor to the Department 
of Justice. 

And the grandfather of eight 
even finds time for a regular game 
of tennis. 

“Yes, things got out of hand,” 
Cory joked in a recent interview. 
“It’s the result of poor manage- 
ment and lack of management 
capacity, | think. But it’s all been 
fascinating and interesting.” 

As Special Advisor, he meets 
with Justice employees new and 
old, from articling students to the 
Deputy Minister, discusses career 
paths, reviews facta and proposed 
approaches to litigation and policy 
files right across the country. 

“One way or another, at one 
time or another, I think I’ve 
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touched every department of 
government, except Finance. They 
know my tendency to buy high and 
sell low so they haven't asked me to 
have anything to do with Finance.” 

The former judge said he chose 
Justice after leaving the Supreme 
Court because “I was impressed 
with the dedication of the people in 
Justice and their cheerful willing- 
ness to work for less than their 
classmates, or people who they 
have known all their life, who are 
in private practice. 

“They work for less, they work 
extremely hard and do an excellent 
job on vitally important issues. 
They affect the future of Canada 
and to have them work at the pace 
that they do, and with the intensity 
and the thoroughness which they 
do, is wonderful for the country. I 
wanted to be part of it.” 

ORO Senior Regional Director 
Paul Evraire says many members 
of the Toronto office were at first 
intimidated at the thought of a 
former judge of the Supreme 
Court working alongside them. 

But Cory’s folksy, self-effacing and 
helpful manner (he’s often been 
compared to the actor Jimmy 
Stewart), quickly created for 

Cory a personal following among 
all staff. 

“Even as busy as he has 
remained, Mr. Cory still makes time 
to meet members of our office 
seeking everything from factum- 
writing advice, to career advice.” 

“We are very proud to have 
Mr. Cory in our midst,” adds 
Evraire. “He typifies every public 
service value and ethic the late 
deputy minister John Tait promoted 
inside government. 

“In addition, in an environment 
where collegiality and pride are 
so vital to retaining much of our 
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talent, Mr. Cory is one of the best 
spokesmen Justice has ever had.” 

On the Supreme Court, Cory was 
known for his humanity (he once 
lent his spectacles to a prisoner 
who was arguing his own case and 
forgot his glasses) and his crisp, 
clear writing. 

He continues to win praise for 
some of his post-Court work. 

For example, his report on 
the Sophonow wrongful convic- 
tion is oft-cited, including by a 
special commission that last 
year led former Illinois Governor 
George H. Ryan to commute the 
sentences of all 167 inmates on 
the state’s death row. 

But it was his last assignment 
that left the greatest mark. 

In May 2002, he was asked by 
Britain and Ireland to investigate 
claims that their security forces 
colluded with paramilitary groups 
in six attacks, involving eight 
deaths, committed in Northern 
Ireland from 1987 to 1999. He 
submitted his report in October. 

‘As a trial judge, I sat on a great 
number of murder cases... but noth- 
ing I encountered could compare to 
the hatred and the evident desire to 
wipe out the identities of the victims 
and the manner in which they were 
carried out,” says Cory. 

“The terrible mistrust, and even 
hatred, that seems to be there is so 
depressing. It’s such a beautiful 
country and lovely surroundings that 
should be full of gladness and poetry. 
Instead it is so filled with hatred. 

“Tt affects you. I haven’t had 
nightmares since my flying 
days (in the Second World War), 
but I certainly have again 
through this.” & 
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No Stranger to Aboriginal Justice 


by Rod Carleton 
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en Sue Barnes was appoint- 
ed Parliamentary Secretary 
to the Minister of Justice with 
special emphasis on Aboriginal 
justice last December, she decided 
that a fresh approach was in order. 

Barnes, who has represented 
the London West riding since 
1993, is no stranger to Aboriginal 
justice matters. 

She chaired the House of 
Commons Standing Committee 
on Aboriginal Affairs and Northern 
Development during the examina- 
tion of the Nisga’a Treaty and is 
keenly aware of the value of grass- 
roots guidance in determining 
how she and the Department 
of Justice can best advance 
Aboriginal justice. 

Barnes was determined to 
hear from as broad a cross-section 
of Aboriginal people as possible, 
in a very short time, to ensure 
that their input would help shape 
the Department’s Aboriginal 
justice agenda. 

What followed was a series 
of cross-country meetings with 
community representatives 
and program service providers. 
Her visits included Halifax, 
Toronto, Winnipeg, Edmonton, 
Saskatoon, Calgary, Kamloops, 
and Vancouver. 

“T have met with community 
people, on-the-ground service 
providers from Aboriginal justice 
programs, leaders from Aboriginal 
political organizations, and 
practitioners from virtually every 
stage of the justice process,” 
Barnes said. 

“T truly believe that these are 
the groups that are best posi- 
tioned to determine what will 
work most effectively for the 
Aboriginal community. Our role 
as a Department should be to 
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Sue Barnes 


determine how we can keep that 
discussion moving forward, what 
tools we can provide.” 

On February 20, Barnes met 
with approximately 20 justice 
professionals in Ottawa to hear 
directly from them about what 
works within Aboriginal justice. 
The group consisted of judges, 
defence lawyers, prosecutors, 
correctional workers, police 
managers and community 
justice workers. 

Barnes, a lawyer who graduated 
from the University of Western 
Ontario, also attended the second 
annual Aboriginal moot court 
at the University of Calgary and 
heard the northern perspective 
when she visited Iqaluit in mid- 
March. 

The discussions at those 
meetings, combined with the 
information gathered during the 
tour, will help to carve out a future 
direction for Aboriginal justice 
within the Department. 

The appointment of Barnes, 
the first parliamentary secretary 
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with responsibilities for Aboriginal 
justice, underscores the commit- 
ments in the recent Speech 

from the Throne to take measures 
to allow Aboriginal people to 
“participate fully in national life.” 
Prime Minister Paul Martin also 
appointed his own parliamentary 
secretary for Aboriginal issues 
and a special Cabinet Committee 
on Aboriginal Issues, which he 
personally chairs. 

Those commitments were 
further reinforced by Justice 
Minister Irwin Cotler when he 
sat in on some of Barnes’ meetings 
and took some time to speak to 
the participants. 

“I can assure you that 
Aboriginal justice is not going to 
be just something that we do. It 
is a priority, for this department 
and for the Government of 
Canada,” said Cotler at the 
February roundtable. 

When Barnes begins transfer- 
ring the input into an action 
plan, she will work with other 
parliamentary secretaries to 
identify common goals and 
how the concerns and recommen- 
dations she’s heard will feed into 
those ideals. 

“T will be meeting with my 
counterparts at Indian Affairs, 
Privy Council Office, and other 
key departments to find out how 
the concerns and ideas | have 
been hearing will best fit into 
the broader Government of 
Canada goals for Aboriginal 
peoples,” Barnes said. [9 
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Combating A Modern Scourge— 


Trafficking in Persons 


by Peter McKinnon 
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group of Malaysian women 

ooking for a better life agree to 
be smuggled into Canada, only to 
be locked in tiny rooms and forced 
to work as prostitutes in Vancouver. 

More than 20 illegal migrants— 
some under the age of 18—are 
discovered during a raid of Toronto 
massage parlours. The women 
and girls say they'd been promised 
legitimate jobs in Canada, only 
to be held against their will and 
forced into the sex trade. 

Each day, around the world, 
thousands of women and men, 
desperately seeking better futures 
for themselves and their families, 
are lured into nightmarish traps. 
Others, particularly children, do 
not even choose to leave their 
homes and are abducted or sold. 

The practice, known as 
trafficking in persons, has spread 
rapidly around the globe in recent 
years and has become the world’s 
fastest-growing form of interna- 
tional crime. 

It has been called “the new 
global slave trade.” 

The European Union estimates 
that 120,000 people are trafficked 
in Western Europe annually; 
the United States Department 
of State believes the annual toll 
worldwide to be between 800,000 
and 900,000 victims. 

Not all trafficking in persons 
involves forced prostitution. In 
many cases, victims are compelled 
to work in other hazardous occupa- 
tions in sweatshops, agriculture or 
any profitable enterprise, coerced 
by threats of violence against 
them or their families. 

Several factors have contributed 
to the recent proliferation in 
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trafficking—but first and foremost, 
though, is money. 

“Unfortunately, selling people— 
to brothels or sweatshops—is 
incredibly profitable,” says Ashley 
Garrett, of the International 
Organization for Migration (IOM), 
an agency dedicated to providing 
a humane response to migration 
issues. 

“The United Nations Office on 
Drugs and Crime estimates that 
crime syndicates make more than 
$8 billion each year from trafficking 
in persons.” 

Indeed, trafficking in persons 
is so lucrative, only illegal drugs and 
arms generate more profits. And 
while the scourge of slavery is as old 
as recorded history, trafficking in 
persons is a modern phenomenon 
fueled by globalized trade. 

“Migration patterns have shifted 
significantly,“ says Garrett. “In 
recent years, an increasing 
number of women have migrated 
to make money and provide for 
their families back home. 
Criminals devise a variety of 
schemes to exploit these women.” 


Gillian Blackell 
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Nature of the Crime 
Two schemes—smuggling and 
trafficking—feature similar ele- 
ments, but lead to dramatically 
different consequences for victims. 

Smuggled migrants are released 
once they’ve arrived at their destina- 
tions; trafficked individuals, on the 
other hand, are sold and enslaved. 

Many victims don’t know which 
category they fall into until it’s too 
late. In many cases, people in poor 
and war-ravaged countries answer 
advertisements promising jobs in 
the West. They agree to be smug- 
gled across international borders, 
but end up losing their freedom. 

To help raise awareness 
among Canadian judicial and 
law-enforcement officials, the 
Department of Justice and IOM 
hosted a seminar in early March 
for police, Crown prosecutors 
and immigration, customs and 
consular officials. 

“Response to the seminar 
was overwhelming,” says Gillian 
Blackell, a Justice lawyer who 
organized the conference 
and co-chairs the federal 
Interdepartmental Working Group 
on Trafficking in Persons. 

“Law-enforcement and judicial 
professionals were keen to find 
out more about this disturbing 
trend in organized crime, and share 
techniques and best practices 
on how to assist victims and 
prosecute offenders.” 

At the conference, Justice 
Minister Irwin Cotler, a long-time 
international human rights 
advocate, pledged to make the 
fight against “this persistent and 
pervasive assault on human rights 
in our day” a top priority. 
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Cotler vowed Canada would 


become a global leader in the fight 
against what he called a “scourge 
against humanity.” 

“Trafficking is an assault on 
human personhood, on human 
dignity, on human rights and, 
in particular, on the rights of 
women and children,” the 
Minister said. “While this is a 
truly global phenomenon, we 
in Canada are not immune 
from this nefarious bartering in 
human beings.” 


14 languages 

Canada has already adopted a 
multi-faceted approach to fighting 
trafficking. 

To help prevent foreigners from 
being victimized, thousands of 
brochures—in 14 languages— 
are being distributed worldwide 
through Canadian missions and 
non-governmental organizations. 

To complement existing 
Criminal Code provisions (such 
as kidnapping, extortion and 
prostitution-related offences), a 
specific offence of human traffick- 
ing was added to the Immigration 
and Refugee Protection Act. This 
offence carries some of most 
stringent penalties against human 
trafficking in the world—sentences 
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of up to life in prison and fines 

of up to $1 million. The law also 
lists aggravating factors—such as 
subjecting victims to humiliating 
or degrading treatment—that 
courts can take into account when 
determining penalties. 

On the international stage, 
Canadian officials have played an 
important role in the fight. Canada 
is one of the few western nations to 
ratify the United Nations Convention 
Against Transnational Organized 
Crime and related protocols against 
trafficking and smuggling. 


Raising Awareness 

At the conference, Cotler 
announced a 10-point proposal to 
bolster Canada’s efforts, both 
domestically and internationally. 

The Interdepartmental Working 
Group on Trafficking in Persons, 
which includes representatives 
from 14 federal departments and 
agencies, has been mandated to 
devise a federal strategy to fight 
trafficking in persons. 

As part of the strategy, officials 
will review the Criminal Code to 
create new provisions to deal with 
trafficking and will work with their 
provincial and territorial counter- 
parts to improve inter-jurisdictional 
collaboration and coordination. 
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To increase public awareness, 
the Department will stage a 
public forum in partnership 
with Status of Women Canada 
and the Canadian Ethnocultural 
Council, and launch a national 
poster campaign. 

Cotler also pledged to work 
with other countries in develop- 
ing effective legislation and will 
meet with United States Attorney 
General John Ashcroft to discuss 
how the two countries can better 
work together “to tackle this 
transnational problem head-on.” 

The Minister also announced 
the RCMP will set up a special 
investigative unit to coordinate 
domestic investigations and to 
conduct international probes 
with other countries. As well, 
the RCMP will join with the 
Canadian Security Intelligence 
Service to raise awareness among 
municipal police forces. 

“If we are to succeed in 
combating this new global slave 
trade, this assault on innocents, 

a new Canadian and global 
constituency of conscience has 

to arise—a partnership between 
governments, domestic and inter- 
national, with non-governmental 
organizations and individuals,” 
Cotler said. 

“Tt took a constituency of con- 
science to end the slave trade in 
the 19th century. It will take a 
constituency of conscience ... to 
overcome the new global slave 
trade in the 21st century. Working 
together, we will do it.” 

Blackell, who has devoted much 
of her career to the issue, hopes 
Canada’s multi-faceted approach 
will help stem the tide in human 
trafficking. 

“I believe that Canadians would 
be shocked to learn that such a 
despicable crime happens here,” 
she says. “And once they learn 
the facts, they’ll be motivated to 
eradicate trafficking in persons— 
not only here, but also around 
the world.” 
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No Safe Haven 


Justice Department’s Crimes Against Humanity and War 
Crimes Section prosecutes perpetrators of atrocities 


by Nicole Baer 


ug shots of Slobodan 

Milosevic, Radovan Karadzic 
and Ratko Mladic gaze defiantly 
from a WANTED poster behind 
Terry Beitner’s desk. 

The text is in Serbo-Croatian 
but the offer of a “5 miliona 
americkih dolara” bounty on 
each of the indicted Serbian war 
crimes suspects transcends the 
language divide. 

For Beitner, director of the 
Department of Justice’s Crimes 
Against Humanity and War 
Crimes Section, the U.S. State 
Department-sponsored poster is 
a daily reminder that perpetrators 
of the most heinous atrocities 
continue to roam free. 

His job is to make sure they 
don't do it in Canada. 

“This office is concerned with 
pulling together cases where there 
are allegations against people 
residing in Canada who may have 
been involved in war crimes or 
crimes against humanity any- 
where in the world,” says Beitner, 
a General Counsel. 

“We do not allow war criminals 
to enter Canada. So in order for 
them to have entered the country, 
they would have had to have lied 
or withheld the truth about their 
backgrounds.” 

The War Crimes Program 
consists of a partnership involving 
the departments of Justice, 

Public Safety and Emergency 
Preparedness (responsible for the 
RCMP), Canadian Border Services 
Agency and Citizenship and 
Immigration. The program applies 
a range of “remedies” against 
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unwanted suspects—these include 
denaturalization and deportation, 
extradition to another country that 
may wish to mount a trial, surren- 
der to an international criminal 
tribunal, or prosecution in Canada. 

“We co-operate together to 
essentially cast a net in Canada 
and then see if, after we pull the 
net out of the water, there are any 
candidates that merit considera- 
tion for the application of one of 
our remedies.” 


Suspects at large 
The Balkan wars of 1992 to 1995 
saw the slaughter of tens of thou- 
sands of people, mostly Muslim and 
Croat ethnic minorities in Bosnia. 
Milosevic, the former Yugoslav pres- 
ident, is now being tried by a United 
Nations war crimes tribunal in The 
Hague on more than 60 charges of 
genocide, other war crimes and 
crimes against humanity. Karadzic, 
the former Serb leader, and his top 
general, Mladic, have been indicted 
on numerous war crimes charges, 
but continue to evade capture. 

While no one suspects these 
notorious characters are in Canada, 
allegations arise from time to time 
that other evil-doers may have 
settled here, from any number of 
trouble spots around the globe, 
from Afghanistan and Angola to 
South Africa, Sri Lanka and Sudan. 

Canada, however, will not 
accommodate individuals involved 
in war crimes, crimes against 
humanity or other reprehensible 
acts, anywhere in the world. 

“We have international obliga- 
tions to investigate and either 
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prosecute, extradite or surrender 
people, against whom there is 
evidence supporting allegations 
of war crimes or torture,” Beitner 
explains. 

“By engaging in this triage, we 
are fulfilling those obligations on 
the international side. At the same 
time, on the domestic side, we are 
fulfilling our own national policy 
of ‘no safe haven.’ ” 

Under the 2000 Crimes Against 
Humanity and War Crimes Act, 
war crimes are defined as acts 
committed during an armed con- 
flict that contravene international 
law governing the conduct of war- 
fare. These rules are designed to 
provide for the humane treatment 
of soldiers and civilians during the 
outbreak of war. Specific examples 
include the protection of surren- 
dering troops, prisoners of war 
and civilians from a range of 
cruelties and deprivation, from 
starvation and mutilation to rape, 
torture and executions. 

Crimes against humanity, 
meanwhile, include widespread 
or systematic state-sponsored 
murder, extermination, enslave- 
ment, deportation, imprisonment, 
torture, sexual violence, persecu- 
tion or any other inhumane act 
committed against a civilian 
population or identifiable group. 

“Crimes against humanity are 
breaches of the code of human 
conduct that shock the conscience 
of humanity,” Beitner explains. 
“They are the most vicious actions 
that a government can commit 
against its own people or people of 
another country.” 
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Newly-appointed Justice 
Minister Irwin Cotler has pledged 
one of his priorities will be to push 
for suspected Nazi war criminals 
and those suspected of commit- 
ting atrocities in recent conflicts 
who are living in Canada to be 
brought to justice. 

"If the 20th century was known 
as the age of atrocity because of the 
horrific criminality, it was also the 
age of impunity, few of the perpe- 
trators were brought to justice," he 
told reporters. 

"We want to ensure we are 
going to take a leadership role 
internationally and domestically 
in the struggle against impunity," 
he said. 


Canada’s “no safe haven” policy 
had its origins in the landmark 
1986 report by the Deschénes 
Commission of Inquiry on War 
Criminals. Mr. Justice Jules 
Deschénes revealed that hundreds 
of Nazi war criminals had been 
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living comfortably in Canada 
for 40 years. He recommended 
immediate action against 20 of 
them, and called for further 
investigations of 218 more. 

In 1987, the Department of 
Justice’s War Crimes Unit began 
working with the RCMP and 
Citizenship and Immigration 
Canada (CIC) to chase down former 
Nazis who may have slipped into 
Canada after the Second World War. 

The passage of time, however, 
has been making the task ever 
more difficult. These people have 
been dying off, as are the witness- 
es required to win the cases 
against them. 

Since 1995, the government has 
taken legal action against 21 indi- 
viduals from the Second World 
War. It has been successful in 8 
of 11 contested cases before the 
Federal Court of Canada. In two 
other matters, the individuals did 
not contest the matter—their citi- 
zenship was revoked and they left 
Canada voluntarily. Six individuals 
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died during their proceedings and 
several other matters are still 
before the courts. 

While 70 files dating back to 
World War IJ remain under investi- 
gation, recent events around the 
world have prompted a shift in 
focus to “modern” war crimes— 
those occurring after 1945. 

During the 1990s, for instance, 
the blood-soaked civil war in 
Rwanda and the breakup of 
Yugoslavia created floods of 
refugees. Concealed among that 
stream were people who had par- 
ticipated in atrocities back home. 

European nations, struggling 
with the fallout of the Balkan 
conflict, began creating domestic 
war-crimes units to separate the 
wrong-doers from legitimate 
refugees. The International 
Criminal Court in The Hague was 
created to prosecute the most 
odious suspects from countries, 
such as Bosnia and Rwanda, that 
are unwilling or unable to conduct 
their own trials. 
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Stable Western nations such as 
Canada, however, play their part 
in the global community by han- 
dling such prosecutions internally. 

“The whole world was coming 
to the realization that the breakup 
of these countries, where atroci- 
ties occurred, creates a world-wide 
problem,” Beitner says. “So we in 
Canada were just continuing along 
the natural progression in which 
the world was heading.” 


Shift in focus 

By 1998, the Government had 
declared the formal reorientation 
of the war crimes program, and 
brought the three departments 
together in a structured collabora- 
tion with a clear delineation of 
responsibilities. 

For example, through its mis- 
sions abroad, CBSA is responsible 
for preventing entry into Canada 
of people who, the authorities 
have reason to believe, may have 
committed atrocities. Those who 
do manage to slip through, usually 
by misrepresenting their back- 
grounds, may be caught and 
deported on the grounds that they 
lied or withheld crucial informa- 
tion. 

In the past six years, 2,276 peo- 
ple involved in modern-day war 
crimes or crimes against humanity 
have been refused Canadian visas, 
and 281 have been thrown out of 
the country. 

While administrative remedies 
such as deportation offer the 
fastest and simplest solution, they 
are not always feasible. There are, 
for instance, people so notorious 
that no country will accept them. 
For others, “home” is a place 
where, as the world community 
acknowledges, the suspect would 
be tortured or executed. 

Beitner’s section, therefore, is 
responsible for building legal 
cases against war crimes suspects 
for prosecution on Canadian soil, 
backed by the investigative powers 
of the RCMP. The section includes 
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11 lawyers, six analysts (most 

with graduate degrees in history), 
several researchers, paralegals, 
legal assistants and other adminis- 
trative staff, document experts, 
and people with knowledge of 
languages useful for this type 

of work. 


Complex and delicate 
The process of investigating and 
prosecuting war crimes is notori- 
ously complex, delicate, labour- 
intensive and costly. 

For one thing, the standard 
of proof to launch a criminal 
prosecution is higher than to 
begin deportation proceedings. 
There are also issues of national 
sovereignty to consider when 
Canada wishes to investigate 
crimes on foreign soil. Moreover, 
the accused’s country of origin 
may have a different legal system 
from Canada’s, or none at all. And 
many countries that have only 
begun to emerge from conflict and 
turmoil are understandably sensi- 
tive about Canadians rummaging 
through their dirty linen. 

Thus, while several investiga- 
tions are currently underway, no 
charges have yet been launched. 

Says Beitner: “These investiga- 
tions are complex. They involve 
events that took place during 
conflicts in other countries. We 
need to secure the cooperation 
of foreign governments in order 
to investigate. In those countries, 
the people are often struggling 
to overcome the full impact of 
the atrocities committed in their 
homes or in their neighbour- 
hoods. We are currently assessing 
several files referred to us by the 
RCMP to determine whether we 
can recommend prosecution.” 

A war crimes allegation might 
come to light in any number of 
ways. For instance, ordinary citi- 
zens sometimes point the finger at 
someone they knew—and perhaps 
suffered at the hands of—in their 
home countries. 
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Most allegations come to the 
attention of government authori- 
ties through the refugee determi- 
nation process. 

Once all the allegations against a 
particular suspect are collected, an 
operations group, representing all 
three departments, is assembled. 
The group weighs the seriousness 
and credibility of the allegations 
against the likelihood an investiga- 
tion would succeed in turning up 
evidence and witnesses. 

This operations group then con- 
siders the best course of action to 
be undertaken in a particular case. 

Allegations of genocide, war 
crimes, torture and certain crimes 
against humanity, are referred to 
Justice and the RCMP for investi- 
gation in accordance with our 
legal obligations or government 
policy. For other alleged abuses, 
administrative remedies such as 
deportation may be the preferred 
course of action. 

Key to building a case for 
prosecution is the military, politi- 
cal and historical context in which 
the allegations are believed to 
have occurred. 

“For a war crime or a crime 
against humanity, there has to be 
a context of atrocity,” Beitner says. 
“You have to be able to demon- 
strate in court that a person is 
culpable because of the context 
he was in—that, for example, he 
committed this particular murder 
as part of a government policy to 
persecute a particular group.” 

He explains that in this regard, 
the analysts and researchers in the 
unit play a key role in advising the 
lawyers and police investigators 
of appropriate areas of inquiry 
during an investigation. 


Establishing context 
To establish this all-important 
context, historical analysts from 
the war crimes unit begin their 
research in “open sources,” such as 
the Internet and libraries. The trail 
invariably leads to the suspect's 
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country of origin, triggering 
what can eventually become 
several trips abroad by Canadian 
investigators. 

Typically, Beitner would kick 
off the overseas portion of the 
investigation by leading a small 
delegation, including the RCMP 
and a Justice Department analyst, 
for high-level talks in the foreign 
country. Facilitated by the local 
Canadian diplomatic mission, the 
objective is to garner the other 
nation’s support for a Canadian 
investigation on foreign soil. 

The negotiations tend to be 
sensitive, Beitner admits: “So we 
explain very clearly that the target 
of our investigation is the activities 
of a person residing in Canada, 
and what that person did in their 
country at a certain point in time.” 

Once this door is eased open, 
RCMP investigators and war 
crimes section staff, including one 
or more analysts and legal experts, 
travel to the host country to begin 
the search for evidence. 

The investigating team tries to 
meet with local sources of knowl- 
edge about the events of the time, 
including historians and other aca- 
demics, journalists, church groups, 
human rights activists and other 
non-governmental organizations. 

The team also hunts through a 
broad range of sources, including 
police and military files, govern- 
ment archives and documents 
assembled by local truth-and- 
reconciliation commissions. 

“In many of these countries, 
youre not going to have the metic- 
ulous record-keeping of World War 
II, especially what existed in the 
concentration camp setting,” 
Beitner acknowledges. Still, he 
says, even routine documents can 
be very revealing. 

“For the military, you have 
orders, pay stubs, requisitions for 
bullets, arms. You may look at 
those and notice patterns—for 
example spikes in the numbers of 
bullets needed at a particular time. 
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This will help you put together the 
story, the context of what was 
going on.” 


Varied evidence 
According to Beitner, evidence lurks 
in the most improbable corners. 

In Rwanda, for example, there 
were stacks of orders for the 
purchase, import and delivery 
of machetes, which were widely 
used to massacre civilian popula- 
tions. By tracking where the 
commercial transactions occurred 
and who placed the orders, 
investigators can often learn a 
great deal about a particular 
person, place and time. 

“Some of the most mundane 
correspondence can be very 
damning documents,” Beitner 
says. “When you look further, what 
you learn is that to carry out a 
genocide, or to attempt to carry 
out a genocide, is quite a complex 
undertaking.” 

The paper trail will usually 
lead to human sources—people 
who may have served in a mili- 
tary or quasi-military company 
with the individual under investi- 
gation. RCMP investigators will 
interview such witnesses to 
glean more precise information 
about the suspect’s activities. 
Justice Department lawyers 
commonly accompany the 
investigators to ensure the 
evidence will fit into the legal 
definitions of war crimes or 
crimes against humanity. 

Documents, videotapes, wit- 
ness statements and other types of 
evidence compiled in this manner 
are then brought to Canada for 
further processing including, if 
necessary, translation. The War 
Crimes Section compiles a brief, 
and the Federal Prosecution 
Service is asked to evaluate the 
merits of the case. 

If the case meets all the legal 
requirements, then a recommen- 
dation is made to the Attorney 
General to approve the laying of a 
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charge under the Crimes Against 
Humanity and War Crimes Act. 
“The threshold here is that 
there is a reasonable likelihood 
of conviction and that it’s in the 
public interest to prosecute.” 


Tough but vital 


For Beitner, a 45-year-old native 
of Montreal, the job is at once 
gratifying and heart wrenching. 

On the one hand, being sur- 
rounded every day with proof of 
humankind’s almost boundless 
capacity for inhumanity can be 
overwhelming. 

“The people who work here 
have to read through summaries 
of some of the most horrific atroc- 
ities,” says Beitner. “The statements 
that we go through here are trou- 
bling, they’re detailed. The colour, 
the feeling of the witnesses and 
how painfully articulate they can 
be, is compelling. 

“No matter how long you do 
this work, you can’t help but be 
moved by what you read.” 

He recalls being profoundly 
affected by a visit to Moscow’s 
Red Army Museum, which houses 
artifacts taken from the van- 
quished Nazi regime during the 
1945 fall of Berlin. Hair from 
concentration camp victims was 
kept in one glass case, “wooden 
bat-like objects with spikes 
sticking out of them” that were 
used on inmates, filled another. 

But at the same time, Beitner 
recognizes that the work of his 
section is vital. 

Civilized nations have a moral 
obligation to punish people who 
commit crimes against other 
humans, whether during wartime 
or not and regardless of how much 
time has passed, he says, and 
Canada’s policy against offering safe 
haven to perpetrators of atrocities 
must be backed by concrete action. 

“It’s hard work but it’s fascinat- 
ing. It’s work with a purpose. It’s 
unique work for a lawyer. 

“And important.” (9 
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To the Bench ... 


ne of the founders of Toronto’s Drug 
Treatment Court has been appointed 
to the bench. 

Kofi Barnes was appointed to the 
Ontario Court of Justice in February by 
Ontario Attorney General Michael Bryant. 
He will sit in Oshawa. 

In 1998, Barnes became prosecutor 
in charge of operations of Canada’s first 
Drug Treatment Court in Toronto, and 
most recently was Deputy Director of the 
Federal Prosecution Service in Ontario. 
He has participated in numerous work- 
shops and speaking events about the dangers of drug use. 

Barnes, a native of Ghana, West Africa, called the drug court program 
“by far the biggest thrill of my career,” in a profile in justice canada vol. 1 
no. l. 
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has contributed to public knowledge, 

understanding or debate about Canada’s 
w system of justice, you may be a contender 
» for this year’s prestigious Justicia Awards. 


The Justicia Awards recognize outstanding 
broadcast and print stories that promote better 
public awareness of any aspect of Canada’s 
justice system. Award winners are selected by 
an independent panel of judges. 


To qualify, stories must be published or 
broadcast between May 16, 2003, and 
May 14, 2004. To check out details or 
obtain an entry form, visit us online at 
www.cba.org/cba/Awards/Justicia, 
or contact Hannah Bernstein, Canadian 
Bar Association, at 1-800-267-8860 
ext. 146; e-mail hannahb@cba.org. 
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A Judge of Character 
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TTAWA—While other 67-year-old —_ interim presidency of his alma mater, A Judge of Character 
retirees succumb to the siren the University of Toronto. PAGE 1 
song of the golf greens, Frank Iacobucci Indeed, for this energetic former ae ecereccecceseens 
stepped down from the Supreme competitive athlete, lawyer, law Charter Challenges 
Court of Canada last summer and professor, university administrator, 


just kept running. 


Weeks after retiring as the second 


most senior judge on Canada’s top 


court, Iacobucci put on hold his new 


position at Torys LLP to accept the 
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Mr. Justice Frank Iacobucci 


Justice Department deputy minister 
and chief justice of the Federal Court 
of Canada, the word “retirement” 
should always be written in quota- 
tion marks. 

Still, his principal motivation for 
leaving Ottawa's high court eight years 
before his mandatory retirement date 
was to move to Toronto to be closer 
to his growing flock of grandchildren. 

“Part of it is that I never met my 
own grandparents,” says Iacobucci, 
the Vancouver-born son of Italian 
immigrants. “I’ve always regretted that. 
I’ve always felt that lack in my life.” 

In an interview in the magnificent 
walnut-panelled office he was about 
to vacate, Iacobucci looked back on 
a career that has made him a hero to 
Canada’s Italian community. 

“It’s a bittersweet time,” he 
observed, as assistants sorted 
through papers and packed boxes. 
“There's a family pull that’s immense; 
that’s the sweetness. The bitterness 
comes from leaving the work-t-wilt-— 
definitely regret it.” 
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A soft-spoken, bespectacled 
man with intense eyes and a ready 
smile, Iacobucci strolled 13% years 
down memory lane to describe 
his first “conference of the court,” 
where the judges retire to discuss 
a case they have just heard. 

“I prepared and prepared and 
prepared,” he recalls. “But as I got 
into the room, the thought that 
went through my head was that 
my colleagues would be thinking, 
‘Oh, my God! What the hell has the 
prime minister sent us?’” 

By tradition, the other eight 
judges let the rookie appointee 
venture his opinion first. Nervously, 
he forged ahead with his presenta- 
tion. To his astonishment, the others 
began taking notes. 

“T will never forget the intense 
feeling of awe,” he says. “Here I was, 
suddenly one of these nine people. 
And these people, about whom I 
had heard so much, were not only 
listening to what I was saying, but 
actually writing it down! I just 
found that overwhelming.” 

During his tenure at the Supreme 
Court, Iacobucci cemented a repu- 
tation for morality and humanity, 
a faith in the rule of law and the 
responsibility of the justice system 
to promote and protect the rights 
of all citizens. His legal writings 
repeatedly emphasized respect for 
equality and human dignity, lead- 


professor teaching second-year 
law students in 1968. 

“He taught us company law and 
somehow he made it fun,” recalls 
Sharpe, who, like Iacobucci, went 
on to teach at U of T and serve as 
law dean. 

Iacobucci, the Toronto judge 
continued, “wowed the entire class 
with the qualities that made him 
a superb professor, a dedicated 
public servant and one of Canada’s 
greatest jurists — his enormous 
personal warmth and genuine 
interest in our well-being, his 
wacky sense of humour, and his 
razor-sharp intellect.” 

In 1985, after 18 years at the 
university, including a stint as 
vice-president of internal affairs, 
Iacobucci became a surprise 
choice as deputy minister in 
the Department of Justice. His 
appointment was part of an 
attempt by then-prime minister 
Brian Mulroney to bring outside 
blood into the most senior ranks 
of government. 

“IT came in, not knowing what it 
was all about,” admits Iacobucci, 
who served as deputy to John 
Crosbie and the late Ramon 
Hnatyshyn. “It turned out to be, 
really, a tremendous challenge— 
to put it mildly.” 

On the political side, 

Canada was wrestling with the 


During his tenure at the Supreme Court, 
Iacobucci cemented a reputation for morality 
and humanity, a faith in the rule of law and 
the responsibility of the justice system to 
promote and protect the rights of all citizens. 


ing him to denounce discrimination 
and injustice against Aboriginal 
Canadians, same-sex couples and 
other minorities. 

Mr. Justice Robert J. Sharpe of 
the Ontario Court of Appeal remem- 
bers lacobucci as a dynamic young 
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constitutional tumult sparked 
by the Meech Lake Accord. 
On the social side, a divisive 
public debate erupted after 
the Supreme Court of Canada 
struck down the country’s 
abortion law. 
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One of the biggest preoccupa- 
tions of government, however, was 
the new Charter of Rights and 
Freedoms and aligning its statutes 
with the Section 15 equality rights 
provisions. 

Former justice minister John 
Crosbie was not consulted on the 
appointment, did not know 
Iacobucci and joked about receiv- 
ing a deputy minister whose name 
he couldn't pronounce. But once 
on board, Crosbie instantly recog- 
nized him as a “brilliant choice.” 

“From the beginning, we 
clicked,” said Crosbie. “He had a 
first-class mind and a very pleasant 
personality. He was a person you 
couldn't dislike. He was fair and 
equitable, with an excellent grasp 
of issues and he fitted in to the 
department immediately.” 

The plain-spoken Crosbie, who 
sometimes confronted Iacobucci 
across a tennis court, admits he 
didn’t always agree with the other 
man’s views — whether as his deputy 
or later as a Supreme Court judge. 
He did, however, respect the clear 
thinking that supported every idea. 

“He was always good value in 
the advice he gave, and I always 
paid close attention,” said Crosbie. 
“He was not at all imperious. He 
set out his reasoning and his views 
were certainly defensible. Then, 
you could accept them — or not.” 

Iacobucci, who is widely 
described as a consensus-builder, 
remembers fondly the warm 
welcome he received from other 
Justice employees. 

“That was absolutely key to 
my spending three fantastic years 
theres 

Indeed, he adds, had it not been 
for the irresistible lure of a top 
judicial appointment, he would 
like to have stayed longer. 

“If | were writing my memoirs, 
this period would be front and 
centre,” Iacobucci says. “I was 
very much overwhelmed by the 
machinery of government and 
fascinated by the process. And 
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impressed, really, by the profes- 
sionalism of the public service.” 

The walls in Iacobucci's office are 
adorned by degrees and diplomas, 
citations, plaques and photos of 
important dignitaries. Two framed 
certificates are especially prized: 
Honorary citizenships of Mangone 
and Cepegatti, the Italian towns 
where his parents were born. 

“For the more than 13 years 
I’ve been at the Supreme Court, I 
pinched myself pretty much every 
day, realizing how fortunate I am,” 
Iacobucci says. “It is a true honour 
to serve the justice system by 
being a member of this court. I 
had a hard time believing I was 
here. And, to some extent, that 
feeling has never changed.” 

His three years as chief justice 
of the Federal Court prepared him 
to be a judge, he says, “but it didn’t 
necessarily prepare me to be a 
judge of this court.” 


just rules. We don't use robots to 
decide things; we use people.” 

“That gives us, as a society, a 
fantastic opportunity to reach the 
highest levels of the human 
process. But, because it is a 
human process, it also has in it 
some inherent defects and disap- 
pointments. Perfection is hardly 
attainable.” 

The delicate balance between 
striving for excellence and accept- 
ing human limitations is one of 
the “lessons of life” that Iacobucci 
began acquiring through his 
athletic youth. 

In high school, his soccer team 
took the British Columbia champi- 
onship. Later, baseball became his 
passion and he considered trying 
out for a professional rookie train- 
ing camp. 

“My Walter Middy dream was 
being down 3-2 at the bottom of 
the ninth and hitting a single to 


The delicate balance between striving for 
excellence and accepting human limitations 
is one of the “lessons of life” that Iacobucci 
began acquiring through his athletic youth. 


Justices at all other levels, facing 
particularly vexing or divisive issues, 
can take comfort in the knowledge 
that their decisions are not neces- 
sarily the last word; an appeal may 
yet be possible. 

“That’s a luxury you don't have 
here. In fact, it’s quite a sobering 
realization that there’s nowhere 
else to go.” 

Moreover, judges don’t have the 
benefit of some of the inputs that 
feed the political process, such as 
polls and surveys, consultations 
and trial balloons. 

“Our only choice is to take the 
facts before us, and to apply rea- 
soning and principles of law.” 

And yet, he says, “there’s a 
humanity to the justice system. 
The law is not just procedures; not 
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drive in two runs,” he chuckles, 
referring to the main character in 
a James Thurber novel, who day- 
dreams about dabbling in different 
occupations. 

“But then I got a job in a steel 
company with my father. It paid 
well and that was the end of that 
idea. You know ~ a bird-in-the- 
hand kind of thing.” 

The professional sports career 
was out, but the lessons of victory 
and defeat had been learned. 

“We won our share of champi- 
onships, but we also lost. And the 
reality of life is that you're also 
going to fall down sometime. 
Maybe somebody’s going to 
knock you down. You're going to 
fail. And I’ve certainly had my 
share of failures. 
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“But the question is, what do 
you do? How do you respond? And 
in my experience, sports gave me 
a greater understanding of the 
importance of resilience.” 

Typically modest, Iacobucci 
declined to speculate about the 
legacy he leaves, particularly 
through his time on Canada’s 
highest court. He did, however, 
acknowledge some regret in not 
being part of the next exciting 
wave of judgments, including a 
long-awaited ruling on same-sex 
marriage and a challenge for 
speedier access to health services. 

“When I look at those issues, I 
will miss the work immensely,” he 
confessed. “I still feel that I have 
something to offer. I love the work, 
and I will miss it.” 

Still, in the brief summer lull 
before launching the next stage 
of his career, Iacobucci paused to 
reflect on Canada’s legal landscape. 

“As a lawyer and a law professor, 
a public servant and a judge, I 
have been able to look closely at 
the legal systems of our country 
and the administration of justice. 

“And I have walked away from 
this experience with the convic- 
tion that Iam extremely proud of 
all the components, of all the 
people who work in it. Despite 
the aberrations, the mistakes, the 
indiscretions, the departures from 
the norm that occur from time to 
time, there’s so much to celebrate. 

Within that context, the work 
of the Supreme Court enjoys pride 
of place. 

“I must say that if this court did 
not always get it completely right, 
it was not for lack of effort. To me, 
the ultimate consolation that one 
must take is that if you've tried 
your very best, and you haven't 
got it entirely right, then surely 
you can't be too self-critical 
and disappointed.” 
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Charter Challenges 


he Charter of Rights and 

Freedoms brought about many 
exciting and positive changes in 
Canadian society, but recently- 
retired Supreme Court of Canada 
justice Frank Iacobucci doesn't 
agree with those who complain 
that it created a phenomenon of 
“judicial activism.” 

“This cry of judicial activism 
is hardly new,” says Iacobucci, 
noting that long before Canada 
repatriated its Constitution in 
1982, judges struck down laws 
that invaded the powers of other 
jurisdictions. “There’s always been 
a tension between the judicial 
process and what might be called 
the executive (cabinet) and leg- 
islative (parliamentary) sectors.” 

But Iacobucci concedes the 
new Constitution, with its 
entrenched Charter, did set off a 
“sea change” of a different sort. 

“The Charter did not just say 
that you can interpret statutes 
and restrict powers because 
statutory rules of interpretation 
required that outcome,” he says. 
“What this law said was that no 
government could pass a law that 
infringed — and was unjustified in 
infringing — on fundamental rights 
and values as expressed in the 
Charter.” 

In other words, judges no 
longer interpret only laws, set out 
in black and white by legislatures, 
but also fundamental societal 
freedoms and values, which exist 
in endless shades of grey. Notions 
of equality, minority rights and 
protection from discrimination 
pose some of the toughest 
challenges. 
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Enlightened democracy 


“One of the ultimate principles 
of an enlightened democracy is 
respect for minorities,” Iacobucci 
points out. “But ‘respecting 
minorities’ is a general phrase; 
you have to interpret it and give 
it context. 

“In unchecked majority rules, 
we have seen examples where 
minorities are ignored or their 
rights disregarded. And the 
Constitution must be there as 
a bulwark, if you like. Because I 
don't see how you can ever have a 
democracy call itself a democracy 
if minorities are treated as second- 
class citizens.” 

Iacobucci said Canada is only 
beginning to explore the impact 
of the Charter. 

“There’s a lot of deliberately 
broad language in the Charter, 
which was really done to let con- 
cepts like ‘freedom of expression’ 
evolve over time.” 

And time refuses to stand still. 

“Tt’s all part of the new order of 
things. It’s part of a new approach 
to what might be called a consti- 
tutionally enshrined democracy 
that has freedom and human 
rights as part of its constitution.” 

But might the courts go too far, 
effectively usurping the power of 
the legislatures? 

According to Iacobucci, there's 
little cause for alarm. 


Respecting boundaries 


For one thing, he says courts are 
always hesitant to overstep their 
authority. Faced with issues with 
profound moral, religious and 
philosophical dimensions, such 
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as abortion and assisted suicide, 
the tendency has been to turn 
matters back to the politicians. 

Moreover, the way the 
Constitution is written, Parliament 
and the legislatures always have 
the final say, he suggests. 

Rights may be infringed if the 
infringement is justifiable “in a 
free and democratic society.” Courts 
have the power to strike down 
laws, but Iacobucci says they can 
also opt for other, less “adventur- 
ous” remedies. And, in the end, 
governments can always use the 
“notwithstanding clause” to con- 
tinue an unconstitutional law. 

“The notwithstanding clause 
is part of the Constitution and 
therefore its invocation is consti- 
tutional,” Iacobucci says. “I don’t 
have an opinion on when it should 
be used, but I do say that it should 
be used with very, very, very great 
care and caution and full consid- 
eration. If its invocation became a 
matter of course, then you change 
the nature of the Constitution.” 

The retired judge admits the 
Charter makes things tough for 
people who draw comfort from 
the status quo. 

“Tt presents a huge challenge, 
not just for judges, but also for 
lawyers, academics and ordinary 
citizens,” he acknowledges. “It’s 
changed the relationship between 
judiciary and the executive branch 
of government. And it’s shown 
us that consensus is harder to 
achieve in our society ona 
number of issues.” 


www.canada.justice.gc.ca 


Vol. 4 No. 3 


International Exchange Improves 
Cross-border Cooperation 


by Peter McKinnon 


Re day, thousands of vehicles 
pass over the border south of 
Vancouver entering into the 
United States. 

Unfortunately, it has become 
increasingly common for those 
vehicles to contain contraband— 
B.C.-grown marijuana and illegal 
immigrants make their way into 
the United States, and cocaine and 
guns into Canada. 

In an effort to combat this 
cross-border crime, a unique 
exchange of justice officials 
between Canada and the United 
States took place earlier this year. 

Bob Prior, direc- 35 
tor of the Federal 
Prosecution Service 
(FPS) in Vancouver, 
and Janet Freeman, 
an Assistant United 
States Attorney 
stationed in Seattle, 
swapped offices for 
several weeks. 

They each studied the other's 
prosecutorial practices and 
processes and taught staff in the 
other’s office about how things 
are done back home. 

Those who break the law often 
use the border to their advantage— 
a goal of the Canada-U.S. exchange 
was to lessen that advantage. 

“The desire to co-operate must 
include the tools needed to make 
it work,” says Prior, who supervises 
60 prosecutors. 

“The two cities have a unique 
relationship. Vancouver and Seattle 
are the largest major cities in North 
America to be situated virtually 
across an international border 
from one another, yet from a 
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prosecution perspective, we are 
quite ignorant of the other's 
system.” 

The United States Attorney’s 
office has many similarities with 
the FPS. Its mandate is to prose- 
cute violations of federal law—as 
with the FPS, drug prosecutions 
occupy a significant amount of its 
prosecutors’ time. 

However, the environment of 
the U.S. Attorney also differs in 
many ways. In the United States, 
criminal law systems vary from 
state to state. Layered over that is 
a federal system of law enforce- 
ment that has laws of national 
application. 

Unlike Canada, the U.S. Attorney 
prosecutes in a court dedicated to 
federal cases and in a world where 
minimum sentences often exceed 
ten years’ imprisonment. The U.S. 
Attorney also has the option of 
declining to accept a case for 
prosecution and allowing the 
state to prosecute. 

Included in this system is a 
vast array of federal investigative 
agencies. Freeman regularly 
works with a plethora of federal 


Fall 2004 


law-enforcement agencies, 
including the Federal Bureau of 
Investigation, Drug Enforcement 
Administration and the Bureau of 
Alcohol, Tobacco and Firearms. 

Each of these agencies investi- 
gates specific offences and each is 
also looking northward to Canada 
to enhance its ability to fight crime. 
Some have gone so far as to station 
agents in Vancouver. 

While formal systems exist to 
allow for cross border co-operation, 
such as the Treaty on Mutual Legal 
Assistance, informal co-operation 
is also of fundamental importance. 

Further, when resort must be 
had to the formal system, the 
different legal regimes can make 
meeting requirements a challenge. 

“While the Canadian and 
American legal systems both have 
roots in British common law,” say 
Freeman, “their day-to-day opera- 
tions and practices are radically 
different.” 

“Language can have a huge 
impact on our understanding of a 
request for assistance,” says Prior. 
“For example, both countries use 
the phrase voir dire, but in Canada 
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it refers to a pre-trial motion, while 
in the United States, it has to do 
with jury selection.” 

After Freeman and Prior 
completed their visits, they shared 
with their colleagues the lessons 
they learned and agree the 
exchange has made officials on 
both sides of the border better 
able to anticipate potential snags 
and prevent them from affecting 
a prosecution. 

“In Canada, a summary of 
evidence (in a request for 


extradition) must include attribu- 
tion,” says Freeman. “There is no 
such requirement for the equivalent 
document here in the United 
States.” 

The two prosecutors also believe 
the opportunity to network was 
beneficial. 

While both clearly recognize 
the key role that official channels 
must play, the benefits of a per- 
sonal relationship was also noted. 

“I have established dozens of 
contacts in British Columbia,” says 


Bicentennial of the 
French Civil Code 


Tenth Anniversary of the Ccwil code of Québec 
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ole celebrate the 200th anniver- 
sary of its Civil Code, France 
wanted to hold celebrations not 
only in its own country but also 
in other countries which share 
civil law. 

So Canada was a natural choice, 
along with Vietnam and Brazil. 

The Department of Justice 
Canada saw the event as an appro- 
priate opportunity to highlight its 
close relationship with France in 
the area of justice. 

Coincidently, the year 2004 also 
marked the tenth anniversary of 
the Civil code of Québec, so a joint 
celebration of these two anniver- 
saries in Canada seemed obvious. 
France and Canada both wanted 
to congratulate the Quebec gov- 
ernment on the Civil Code, which 
is recognized across Canada as 
well as abroad. 

The first challenge was to bring 
together the justice departments 
of France, Canada and Quebec 
to organize, within the year, a 
series of events to celebrate both 
anniversaries. 
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Another challenge was to offer 
a range of events that would be of 
interest to as many members of 
the legal community as possible, 
on both sides of the ocean. 

To achieve this, the three justice 
departments agreed to include 
professional bodies—the Barreau 
du Québec and the Chambre des 
notaires—as well as the judiciary 
and Canadian universities offering 
civil law (Laval, Montreal, 
Sherbrooke, McGill, Université de 
Québec a Montreal and Ottawa). 

The organizers agreed to hold 
celebrations in Montreal, Quebec 
City and Ottawa. 

Quebec City hosted the opening 
and closing ceremonies, as well as 
an international symposium at 
Laval University on codes and 
codification in September. 

In Montreal, students from the 
six universities participated in a 
dialogue between students from 
Canada and France, who were 
here participating in exchange 
programs at the six universities. 
The occasion also provided an 
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Freeman. “Now I know whom to 
call when I have a question.” 

“And we've shared our contacts 
with colleagues in other regions,” 
says Prior. “I recently explained a 
Canadian procedure concerning 
bail to a prosecutor in Texas, 
saving him several hours of 
phone calls and research.” 

Prior and Freeman have 
recommended that the U.S. and 
Canada organize exchanges for 
prosecutors in other regions. 
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opportunity to welcome the legal 
community to the Quebec Court 
of Appeal by holding a reception 
in its new location. 

During the reception, Justice 
Minister Irwin Cotler, Quebec 
Justice Minister Jacques Dupuis 
and Nicole Guedji, France's 
Secrétaire d’Etat aux droits des 
victimes (who was representing 
the French Minister of Justice) 
spoke about their priorities. 

Ottawa was chosen as the site 
for a Symposium on Canadian 
Legal Dualism on September 12. 

The celebrations provided an 
opportunity for stimulating and 
lively discussions on the place of 
civil law and its interaction with 
common law in the context of 
globalization. 

For more information on the 
civil tradition and the history of 
the civil codes, see the Web site 
dedicated to the Bicentennial 
Celebrations: www.bicentenaire- 
codecivilcanada.qc.ca. 
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Law Beyond Borders: 
Agenda for Justice 


n August, Irwin Cotler, Justice 

Minister and Attorney General 
of Canada, addressed the annual 
conference of the Canadian Bar 
Association in Winnipeg. In his 
speech, he issued a challenge to 
members of the legal profession to 
be at the forefront of the struggle 
for the public good and examined 
some of the “important, broad, 
compelling and enduring chal- 
lenges” lawyers face in pursuing 
Justice in a globalized world. Here 
is an edited text of his remarks. 
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at I want to talk to you 
about today are some of the 
important, broad, compelling and 
enduring challenges we face in 
pursuing justice in "Law Beyond 
Borders" in our globalized world. 

I want to focus on the common 
cause that brings us together: the 
struggle against injustice, against 
inequality, against hate, against 
atrocity—and this as part of the 
larger struggle for human rights 
and human dignity in our time, 
and where this struggle is—in the 
most profound existential sense 
of the word—the struggle for our- 
selves. Because in what we say—or 
more importantly in what we do— 
we make a statement about our- 
selves as a people. 

And I believe I have a responsi- 
bility as Minister of Justice to 
challenge, if not inspire you, to 
advance the cause of justice and 
better the human condition. 

After I was sworn in last 
December, I shared with reporters 
my life’s credo—that which I 
learned from my father, my first 
law teacher, and which remains 
my credo now as Justice Minister: 
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that I will be guided by one overar- 
ching principle—the pursuit of 
justice—and within that, the pro- 
motion and protection of equality. 
Equality not just as a section in the 
Charter, but as an organizing prin- 
ciple for the building of a just 
society; and the promotion and 
protection of human dignity as the 
core of a society that is both just 
and humane. 

And so we have to approach the 
justice agenda by trying to feel the 
sense of pain of those who are the 
victims of discrimination and 
disadvantage. We have to have a 
feeling for injustice if we want to 
effectively pursue justice. 

If | can sum up my vision—and 
my challenge for us today—it would 
be: a call to action to all of us who 
have been blessed with education 
and training, who have chosen 
law as our vocation, to be at the 
forefront of the struggle for the 
public good. 

Let me share with you, then, 
some of the challenges and related 
organizing principles for the justice 
agenda. As you will see, as per my 
father’s dictum, they are all anchored 
in the injustices of our day. 


1. The first is The Relationship 
Between Security and Rights— 
Between Counterterrorism & 
Human Rights 

The underlying principle here 

is that there is no contradiction 
between the protection of security 
and the protection of human 
rights. In a word, anti-terrorism 
law and policy itself is anchored in 
a twofold human rights perspective: 
first, transnational terrorism—the 
slaughter of innocents—constitutes 
an assault on the security of a 
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democracy and the most funda- 
mental rights of its inhabitants— 
the right to life, liberty and security 
of the person. 

Accordingly, anti-terrorist law 
and policy should be seen as the 
promotion and protection of the 
security of a democracy and fun- 
damental human rights in the face 
of this injustice—the protection, 
indeed, of human security in the 
most profound sense. 

At the same time, the 
enforcement and application of 
counterterrorism law and policy 
must always comport with the rule 
of law. Minorities must never be 
singled out for differential and 
discriminatory treatment; torture 
must always and everywhere be 
prohibited; and counterterrorism 
must not undermine the very 
human security we seek to pro- 
mote and protect. 

It is important that we bear 
these bedrock principles in mind 
over the next few months as we 
undertake a number of important 
initiatives in the area of national 
security, like the Parliamentary 
review this fall of Bill-36, the Anti- 
terrorism Act. | have no doubt 
your organization will be a leading 
voice in this review, much as you 
were in the debates leading up to 
the passage of this vital legislation. 
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2. Asecond challenge is the 
Protection of the Most Vulnerable 
The test of a just society, a society 
organized around the principles of 
equality and human dignity, is how 
it treats the most vulnerable of its 
members—children, women, the 
elderly, the sick, refugees, minori- 
ties, Aboriginals. Each and every 
one of these groups must find a 
place in the justice agenda. We 
must aspire to a society in which 
no one is left behind, in which 
equality is not only an ideal but a 


B) Women’s Rights 
The credo that has governed me 
here is that women’s rights are 
human rights, and human rights 
mean nothing if they do not 
include the rights of women. This 
is not a matter of rhetoric but 
must be a priority on our agenda 
as a matter of principle and policy. 
For as UNICEF put it, “discrimi- 
nation against women is an injus- 
tice greater than South Africa's 
Apartheid” or in the words of 
Charlotte Bunch, a leader in the 


We must aspire to a society in which no one 

is left behind, in which equality is not only an 
ideal but a constitutional norm, in which we 
extend a hand to those disadvantaged and 
discriminated against, in which we build 
bridges rather than erect walls in our multi- 


cultural mosaic. 


constitutional norm, in which we 
extend a hand to those disadvan- 
taged and discriminated against, 
in which we build bridges rather 
than erect walls in our multi- 
cultural mosaic. 


A) Children’s Rights 
One of the most profound human 
rights lessons I was taught came 
from my daughter—now 24—who, 
at the age of 15, challenged me 
with this profound statement: 
"Daddy, if you want to know what 
the real test of human rights is all 
about, always ask yourself at any 
time, in any situation, in any part 
of the world—is it good for chil- 
dren, is what is happening good 
for children. Daddy, that’s what 
justice is all about." 

And so, for me, children’s 
rights—the protection of the 
best interests of the child, the 
protection of children from all 
forms of exploitation, neglect 
and abuse—must be a priority 
on our agenda. 
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international women’s movement: 
“significant numbers of the world’s 
population are routinely subject to 
torture, starvation, terrorism, 
humiliation, mutilation and even 
murder simply because they are 
female.” 

That is why I have made the strug- 
gle for women’s rights a priority on 
our agenda. And one of the first 
initiatives we took was to combat 
trafficking in women—the new 
global slavery trade, the fastest 
growing criminal industry. Each 
year, around the world, hundreds 
of thousands of people—most of 
them women and children—are 
kidnapped from their homelands 
by criminal gangs and forced into 
prostitution or sweatshops in 
other coutries, including Canada. 
And so, we initiated a policy 
intended—both domestically and 
internationally—to prevent traf- 
ficking, to protect the victims of 
trafficking and to prosecute the 
perpetrators—what I would call the 
three Ps. As well, earlier this year, 
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my department co-hosted 
Canada’s first international 
conference on the issue. 


C) Aboriginal Justice 

Canada must also continue to 
address the appalling inequity 
faced by so many Aboriginal 
people who are overrepresented as 
offenders and victims in the crimi- 
nal justice system and underrepre- 
sented as police officers, judges 
and lawyers. 

We must do more to facilitate 
the entry of Aboriginal candidates 
into law schools, police academies 
and other training centres. We 
must ensure that Aboriginal 
traditions and approaches, like 
sentencing circles and restorative 
justice, are represented in, and 
recognized by, the mainstream 
justice system. In short, we cannot 
permit this rapidly growing segment 
of our population to be relegated 
to the margins of Canadian society. 


3. A third challenge—and related 
principle—must be the Combating 
of Racism and Hate 
We have witnessed in recent 
months a growing, if not unprece- 
dented, incidence and intensity of 
hate crimes in Canada. Synagogues 
and mosques have been vandalized, 
cemeteries have been desecrated, 
persons and property attacked. We 
also witnessed two particularly 
virulent hate crimes—the fire- 
bombing of a Jewish day school in 
Montreal and the torching of a 
Mosque in Pickering, Ontario. 
Shortly after those incidents, I 
visited with representatives of 
eight faith groups in Toronto 
where a Mosque and a synagogue 
are adjacent and share a common 
driveway. And I spoke then of the 
need for a common front against 
hate, for the mobilization of a 
constituency of conscience, of a 
solidarity with the victim—where 
Jews speak up when Muslims are 
attacked, and Muslims speak up 
when Jews are attacked, and both 
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speak up together when any of our 
vulnerable minorities is targeted. 

And so, what is needed now, 
and Canada can play a leading 
role in this domestically and inter- 
nationally, is a culture of respect in 
place of a culture of contempt; a 
culture of human rights in place 
of a culture of hate; a culture of 
accountability in place of a culture 
of impunity. This would include: 
the unequivocal condemnation of 
such acts of hate by our political 
leadership, for we have learned of 
the dangers of indifference and 
inaction; the development of 
inter-religious and intercultural 
dialogue as a component of our 
shared citizenship; and the educa- 
tion of our children in anti-racism, 
human rights, multiculturalism 
and the lessons of the Holocaust 
and other genocides. 

We must also continue to devel- 
op and apply a comprehensive 
legal regime—both domestic and 
international—to combat hate 
with a panoply of remedies. 

For one of the enduring lessons 
of the Nazi Holocaust—and of the 
genocides in the Balkans and 
Rwanda—is that these mass state 
killings were made possible not 
only because of the machinery of 
death and the technology of terror— 
but because of a state-sanctioned 
culture and ideology of hate, 
because of the teaching of con- 
tempt and the demonizing of the 
other. This is where it all begins. 

As the Supreme Court of 
Canada put it, in upholding the 
constitutionality of our anti-hate 
legislation: the Holocaust did not 
begin in the gas chambers. It 
began with words. These, as the 
Court put it, are the chilling facts 
of history. These are the cata- 
strophic effects of racism, the 
breeding ground of genocide. 


4. The Struggle Against Impunity 
and the Combating of Mass Atrocity 
If the 20th century was the age 

of atrocity, it was also the age of 
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impunity as few of the perpetrators 
of state-sanctioned mass killings 
were brought to justice. It took the 
globalized horror of the killing 
fields of the 90’s, the horror of 
Bosnia, the agony of Rwanda, the 
brutalized women and children of 
Sierra Leone and Sudan, to give 
the idea of an International 
Criminal Court the moral com- 
pellability and sense of urgency it 
warranted. The establishment of 
this Court was the most important 
development in international 
criminal law since Nuremberg. It 
is a wake up call and a warning to 
tyrants everywhere. There will be 
no safe havens, no sanctuary for 
the enemies of humankind. 
Canada played a lead role in the 
establishment of the International 
Criminal Court itself—and a 
Canadian, Philippe Kirsch, is its 
first president. It is now incum- 
bent upon Canada, which enacted 
our own War Crimes and Crimes 
Against Humanity Act in imple- 
mentation of the ICC Treaty, to 
make the bringing of war criminals 
to justice, both domestically and 
internationally, the linchpin of 
building an international criminal 
justice system in the 21st Century. 
But the struggle against 
impunity requires that we not only 
punish international atrocities 
after the fact—that we bring war 
criminals to justice—but that we 
seek to prevent atrocities to begin 
with. Indeed it is as trite as it is 
profound that the best protection 


atrocity, and the most effective 
investment we can make in 
human security. 

But if prevention is unavailing, 
and we are on the verge of killing 
fields and a humanitarian catas- 
trophe, then the international 
community has a responsibility to 
protect. Indeed, even in our day 
we have witnessed an appalling 
indifference to the unthinkable— 
ethnic cleansing—and the 
unspeakable—genocide, and 
worst of all a preventable genocide 
in Rwanda. No one can say that we 
did not know. And so it is our 
responsibility to break down the 
walls of indifference, to shatter the 
conspiracies of silence wherever 
they may be. As Nobel Peace lau- 
reate Elie Wiesel put it, "neutrality 
always means coming down on 
the side of the victimizer—never 
on the side of the victim." 


Conclusion 

These then are some of the com- 
pelling challenges faced by our 
country, by the community of 
nations and by all engaged in the 
pursuit of justice. And each of these 
challenges, as I have attempted to 
point out, requires us to think and 
act from both a global and a 
domestic perspective. 

The tragedies that have come to 
define our time can be stopped 
and prevented. 

As we can appreciate, there can 
be no peace without justice, no 
freedom without human rights, no 


The tragedies that have come to define our 
time can be stopped and prevented. 


of mass atrocity is the prevention 
of the killing fields to begin with. 

Studies have shown that the 
development of national justice 
systems in transitional, failing, or 
failed states—together with the 
promotion of human rights insti- 
tutions and democratic processes— 
are the best antidote against 
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sustainable development without 
the rule of law. 

We need not only dream of a 
just and humane society, we as 
lawyers can help build it. And that 
would be the best expression of 
the public trust bestowed 
upon us. 
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wo well-known members of 

the Justice family passed away 
suddenly earlier this year. Here are 
the notices that were sent out to 
Justice employees: 


Don Maurais 

It was with great 
sadness that we 
learned, on April 
19, of the pre- 
mature passing 
of Don Maurais 
who, at the age 
of 56, passed 

Ps away from a 
sudden heart attack. It was a 
shock to all who had the privilege 
of knowing and working with him. 

Don started with Justice as an 
articling student in July 1972 and 
as a legislative counsel in March 
1974. He rose in the Department 
as a senior practitioner and was 
appointed Senior General Counsel 
Inwloois 

He worked on an exchange in 
the Office of Parliamentary 
Counsel in Canberra, Australia in 
1982-83 and on a secondment in 
the Legal Services Unit of 
Transport Canada in 1993-94. In 
1995, he became Deputy Chief 
Legislative Counsel. 

Don decided to step down from 
management and, in March 2002, 
became Special Advisor to the 
Chief Legislative Counsel, to work 
on the Legislative Deskbook, a 
wonderful tool for bill drafters. It 
provides both a broad overview of 
what their work entails as well as 
detailed guidance on particular 
aspects of their work in preparing 
bills and assisting in their enact- 
ment by Parliament. Who better 
than Don could prepare such an 
important tool! 

With respect to this experience, 
Don reflected: “working on it has 
shown me once again why I was so 
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fascinated with legislative drafting 
all those years ago.” 

After more than 31 years of 
service with the Department of 
Justice and 32 years in the Public 
Service of Canada, Don decided to 
retire effective December 30, 2003. 

As Don himself mentioned in 
his letter announcing his retire- 
ment, he had the pleasure and 
privilege of serving under six 
Prime Ministers, 15 Ministers and 
six Chief Legislative Counsels. 

Looking forward to spending 
time travelling with his wife and 
on his numerous interests, which 
included hiking and cycling, Don 
reflected: 

“The true test of our satisfaction 
with our choices in life is whether 
we would make them again and I 
can honestly say that, if given the 
opportunity to decide my career 
again, I would chose one in the 
Department. It has been most 
rewarding.” 

Don had a wonderful joie de 
vivre. He always had a funny story 
to tell and a smile on his face. This 
is how we will remember him. 
Don will be very missed by all who 
knew him. 


peepaeus Latte 


] It is with deep 
_| regret that I must 
| advise you of the 
tragic death of 
our colleague 
Stephen Latté, a 
Department of 
Justice lawyer 
working in Social 
Dewlopnent Canada/Human 
Resources and Skills Development 
Canada Legal Services. He died 
July 17 in a hiking accident in Gros 
Morne National Park, 
Newfoundland. 

He joined the Income Security 
Programs Team three and a half 
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years ago, following a long and 
distinguished career in private 
practice in the areas of family law 
and civil litigation. In recent years, 
Stephen specialized in mediation 
and alternate dispute resolution. 
He brought these skills to his prac- 
tice in Legal Services where he 
played a key role in a project 
which eliminated a large backlog 
of cases before the Pension 
Appeals Board. His role was fea- 
tured in the Vol. 4, No. 1 issue of 
justice canada. 

Stephen was very active in com- 
munity service, as a member of 
the Rotary Club of Ottawa, a past 
member of the Humane Society of 
Ottawa-Carleton, and past Vice- 
Chair of the Ottawa-Carleton 
Regional Housing Authority. A 
proud “hockey dad,” he was the 
manager of the Sandy Hill 
“Hounds” for many years. 

Stephen had an adventuresome 
spirit, and enjoyed many outdoor 
activities, including skiing, skating, 
swimming, tennis, cycling, camp- 
ing and hiking. He knew about 
the outstanding natural beauty of 
Gros Morne National Park from 
both friends and colleagues, so he 
extended a business trip to 
Newfoundland in order to explore 
the Park. 

A calm and thoughtful “voice of 
reason,” Stephen was a skilled liti- 
gator, a valued mentor to new 
lawyers, and an exemplary Justice 
lawyer. He was well respected by 
his colleagues and his clients. His 
wise counsel, his strong commit- 
ment to fairness, his quiet ability 
to put people at ease and his keen 
sense of humour will be missed by 
friends and colleagues. 

We deeply mourn this tragic 
loss, and fondly remember this 
remarkable man. 
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RCMP Officer Receives Award 


f you ask Corporal Brian Foote 
why he decided to create the 
Mission Family Support Network, 
he will take a deep breath before 

launching into the tale of two 
brothers from Mission, British 
Columbia. 

The two boys, ages 10 and 12, 
had started down the wrong path 
in their young lives and had begun 
turning to criminal ways. The 
boys were often picked up by the 
police and returned home, but 
to no avail. The older of the two 
boys had already been arrested 
numerous times. 

Foote, of the RCMP detachment 
in Mission, realized that the 
younger brother needed some 
support and direction lest he too 
enter the criminal justice system. 

In order to help the young boy, 
the RCMP officer also realized he 
needed to help the whole family, 
and so the innovative idea of the 
family support network was born. 

Now, the 27-year veteran 
Mountie has been nationally rec- 
ognized for his contribution to 
helping youth, along with their 
families, explore why they have 
come into conflict with the law 
and how they can change their 
behaviour. 

In August, Foote was awarded 
the fifth annual Minister of Justice 
Youth Justice Policing Award, 
sponsored by the Department of 
Justice in collaboration with the 
Canadian Association of Chiefs 
of Police (CACP). 

The award recognizes the 
efforts of police officers whose 
work promotes and reflects the 
goals of the federal government's 
initiative to renew the youth justice 
system in Canada. The cornerstone 
of the renewal process is the Youth 
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Criminal Justice Act, which came 
into effect in April 2003. 

Among other things, the new 
legislation encourages police 
officers to use alternatives, like the 
Mission Family Support Network, 
to provide meaningful responses 
for youth instead of the formal 
court process. 

In September 2003, the network 
began as a way of providing coun- 
selling and assistance to young 
people who are at risk of entering 
into the justice system or who 
have already started down the 
criminal path. 

The focus is also placed on 
the family and its impact on the 
youth's choices. “Families play 
a huge role,” explains Foote. 

The Mission network is designed 
to give police officers another 
avenue to deal with criminal 
behaviour rather than the tradi- 
tional justice system. In less 
serious Cases, the police can refer 
youth to the network, which then 
works to help them understand 
the context of their actions and 
explore issues in their lives that 
might be leading them towards 
criminal behaviour. 

"The idea of the network," 
says Foote, "is that we can share 
information." 

Youth and their families 
have their cases reviewed by an 
integrated management team 
composed of professional coun- 
sellors from a number of different 
community agencies, thus elimi- 
nating “the number of hoops 
someone has to go through to 
get counselling.” 

This opens up the lines of com- 
munication and allows everyone 
to see the complete picture of 
what is happening in an individual 
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Corporal Brian Foote 
case. The team is then able to 
determine what combination of 
help would most benefit the youth 
and their families. “This speeds up 
the process, big time,” Foote says. 

The network is geared to youth 
ages eight to 18 and since opening 
its doors last fall, it has helped 
50 youth and their families. 

By offering a “one-stop-shop” for 
service delivery, it helps the youth 
and their families navigate differ- 
ent support systems and provides 
the police with one point of entry 
into a number of different agencies. 

Foote said he is pleased with 
the progress that the Mission 
Family Support Network has made 
so far, but acknowledges there is 
still more work to be done, “we 
want to go even further.” 

Along with Foote’s award, 
Certificates of Distinction were 
also presented at the CACP annual 
conference in Vancouver in August 
to two officers working individually: 
Sergeant David Jacob Harty of 
the Calgary Police Service and 
Constable Dean Roy of the 
Durham Regional Police Service. 

Honourable Mention Certificates 
were presented to two officers 
working individually and to a unit 
of officers: Constable Dameon 
Okposio of the Peel Regional Police, 
Constable Dave Dickson of the 
Vancouver Police Department and 
the Community Resources Unit of 
the Lethbridge Regional Police 
Service. 
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National Law School 
Essay Contest Winner 


University of New Brunswick 

student is the winner of the 
2004 Department of Justice/ 
Canadian Bar Association National 
Law School Essay Contest. 

Patrick Hamilton's winning essay, 
“Can't Unring the Bell—Canada’s 
Obligations at International Law 
Pending Entry Into Force of the 
Kyoto Protocol,” explores the legal 
obligations that should put 
Canada on track for compliance— 
interim obligations, state responsi- 
bility, and public policy. 

Hamilton wrote the essay as a 
third-year independent research 
project with Prof. Dan Fleming. 

“The essay is an interesting 
thesis, well written, well organized, 
and well presented,” said Prof. 
John McEvoy of the Faculty of Law 
at the University of New Brunswick, 
a member of the jury that chose 
the winning essay. 


Patrick Hamilton's 
winning essay ... 
explores the legal 
obligations that 
should put Canada 
on track for compli- 
ance—interim 
obligations, state 
responsibility, and 
public policy. 


Started in 2002 to celebrate the 
20th anniversary of the Canadian 
Charter of Rights and Freedoms, 
the National Law School Essay 
Contest is open to law school 
students across Canada. Each year, 
students are asked to submit an 
essay on a pre-determined topic— 
this year's subject was the Kyoto 
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Patrick Hamilton 


Accord and any aspect of Canadian 
federal law. 

Each participating law faculty is 
asked to nominate a winning essay 
for competition at the national level, 
and a panel of judges drawn from 
the CBA and the Department of 
Justice Canada determines the 
national winner. 

Hamilton received his LL.B from 
U.N.B. in May, and is currently 
clerking for the Ontario Superior 
Court in London, Ont. 

For winning the competition, 
Hamilton received a trophy and 
gift certificates for books worth 
$500. An abstract of his essay will 
be published on the Department 
of Justice and CBA websites. 

Judges for this year’s contest 
included Prof. McEvoy representing 
the CBA, and Ruth Barr and John 
Mark Keyes from the Department 
of Justice. 

The contest is administered by 
the Department of Justice’s 
Outreach & Partnerships Initiative, 
which is working to enhance the 
Department's relationship with 
universities and organizations 
interested in justice issues. 

Next year’s topic is the Twentieth 
Anniversary of Section 15 of the 
Charter. The contest rules will 
soon be posted at www.canada. 
justice.gc.ca/outreach. Ef 
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CONTRIBUTORS TO THIS EDITION 
Nicole Baer (A Judge of Character) 
is an Ottawa writer specializing 

in health, justice and social policy 
issues. 

Peter McKinnon (Cross-border 
Cooperation) is an accomplished 
writer and television producer with 
20 years of experience in television, 
radio and print journalism. 
Kathleen Donnelly O’Neil (RCMP 
Officer Receives Award) is a 
Communications and Social Justice 
student at the University of Windsor. 
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Changing the Guard 


TTAWA—On Dec. 2, Prime Minister Paul Martin announced the 
appointment of John H. Sims as Deputy Minister of Justice and 
Deputy Attorney General of Canada. Sims replaces Morris Rosenberg, 
who after six years becomes deputy minister of health. 
Here are excerpts of remarks given by Sims and Rosenberg at a recent 


farewell ceremony: 


How on earth do we say goodbye 
to Morris? 

How do we express all we feel for 
this remarkable man who has played 
such a dominant role in this 
Department—intellectually, profes- 
sionally, as the gravitational force that 
has held our Justice solar system 
intact—for the past 6 1/2 years? 

Morris came back to the 
Department of Justice in the summer 
of 1998-three Justice Ministers and 
three Privy 
Council 
clerks ago, 
not to men- 
tion two elec- 
tions, 15 to 
20 federal/ 
provincial/ 
territorial 
meetings, 
hundreds of 
ministerial 
and cabinet 
briefings, etc. 


John H. Sims 


Department of Justice 
Canada 


CHREHREROCSHSFPHBESEYE 


At the gruelling pace he sets, 6 1/2 
years would feel more like 10 or 12 
years to you or me. It’s sort of the 
equivalent of “dog years:” if one 
human year equals seven dog years, 
then one Morris year equals at least 


two or three years for ordinary mortals. 


Just to think of the many issues 
he’s been involved in over this period 
is exhausting. Morris, if you think 
back six years to the biggest files you 
worked on, what would you say? 

e 9/11 and international terrorism 
same sex marriage 
sponsorship and the Gomery 
Inquiry 

e Arar Inquiry 

e reform of marijuana laws 
tobacco smuggling 

Indian residential schools 

e Métis rights 

¢ countless amendments to the 
Criminal Code 

language rights 

¢ mega trials 

class actions 


Ministére de la Justice 
Canada 


aovernment 
Publications 
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Given his prodigious output, it 
is risky to try to identify Morris's 
greatest accomplishment—but let 
me attempt a partial answer by 
looking at his record through three 
lenses, namely, his contribution 
to: public policy and the broader 
government agenda; the 
Department of Justice; and to us 
as individuals. 


Public Policy Agenda 

Your contribution to the broader 

government policy agenda has 

been immense. I don’t know what 
you think your greatest legacy will 
be in this category, but colleagues 
here would count as major 
accomplishments: 

¢ youth justice renewal; 

e Bill C-36, and getting the national 
security/human rights balance 
right in Canada’s response to the 
tragedy of 9/11; 

* same Sex relationships, certainly 
including same sex marriage; and 

¢ legal aid. 


Colleagues point to your mastery 
of the federal/provincial/territorial 
environment, and your ability to 
maintain warm, cordial relations 
with so many provinces with very 
different views of the world. Morris, 
you were able to maintain excellent 
harmony among the federal and 
provincial and territorial deputy 
ministers in the various discussion 
forums at a time when there were 
serious tensions between the gov- 
ernments (national strategy on 
young offenders, the firearms reg- 
istry, the sex offender registry, anti- 
gang legislation, etc.). 

With his skills as moderator, his 
willingness to listen, and his under- 
standing of the issues for all regions 
of the country, Morris made it pos- 
sible for dialogue to continue, in 
spite of the opposing positions 
taken, and his leadership con- 
tributed to finding solutions that 
were Satisfactory to all the govern- 
ments. 
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In addition to this, Morris is 
sought all over town for advice— 
by the Privy Council Office, other 
deputy ministers, even by 
other ministers. 


The Department of Justice 

Morris, of course, has had 
an immense impact on the 
Department of Justice. Where 
to start? Let me mention just 
three things: vision, integration 
and credibility. 


Vision 

Morris always sees the big pic- 
ture. The creation of the Northern 
Region and his continuing support 
for it is a prime example of his 
visionary leadership. Even more 
fundamentally, Morris saw that 
Justice had a bigger role to play in 
government and that we could be 
instrumental in moving the overall 
government agenda. 


Integration 

Morris made it a priority to tear 
down the walls that had separated 
us. He wanted no part of us versus 
them, region versus headquarters, 
litigators versus policy advisors, 
lawyers versus other professionals. 
Our strength lies in diversity, in 
getting as many different perspec- 
tives on a problem as possible, 
and then distilling the best 
answers. His code word for this 
was “integration.” 

Integration was his invitation 
to us to rise above parochialism, 
functional stovepipes or hierarchy, 
and to work together for a better 
result. Out of this—in particular, 
his insistence on integrating policy 
and operational work—was born 
Legal Risk Management. 


Credibility 

Morris has huge personal 
credibility across town. And, his 
credibility became our credibility. 
He opened doors for us. Our best 
and brightest can earn their own 
credibility, but they need access, to 
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be seen and heard to do so. We have 
that now—at cabinet committees, 
at PCO—to an extent quite 
unknown before Mortris’s arrival. 

A prime example of Morris's 
personal credibility is his ability to 
recruit talented outsiders. Who else 
but Morris could have persuaded 
the Deputy Minister of Justice of 
Quebec, Michel Bouchard, to join 
the federal ranks? 


Personal Impact 

No account of Morris’s contri- 
bution would be complete without 
a mention of his quite stunning 
intellectual gifts. In other words, 
he’s really smart. And, he’s intense, 
focussed, and just the teensiest bit 
hyper. Well, actually, a lot hyper. 
Energizer Bunny-type ... 

There are so many versions of 
this next story or memory. 
Everyone can picture being in a 
meeting with Morris, where he 
would start off listening to every- 
one around the room. Then you 
wait for “the moment.” He listens, 
and listens and listens, and then 
he starts to fidget in his chair and 
move around his papers. And then 
he intervenes. He asks the most 
incisive question, or maybe several. 

Someone described it as using 
questions like scalpels. They get 
right to the heart of the issue. 
What had seemed confusing 
moments before now seems clear. 

After that point, and from then 
on, he runs the meeting, and 
everyone works towards the result 
he encouraged. 

All of this brilliance and energy 
might make him intimidating, 
were it not for several very endear- 
ing personal qualities. Morris has a 
fundamental decency, a gentleness, 
a disarming kindness, that put 
people at ease. 

One really good example is his 
touching tributes to other people. 
I have seen Morris “send off” sev- 
eral senior people and each and 
every time I would say he has 
given a brilliant speech. For a guy 
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who sometimes appears shy, and 
who has such an intellectual mind, 
he has a wonderful human way of 
paying tribute to individuals. His 
personal touch in those situations 
was very meaningful to the people 
involved, I have no doubt, but it 
also sent a very nice message to 
the rest of us listening about how 
deeply the DM valued his profes- 
sional colleagues. 

We have all been touched, we 
owe him a debt, he’s the best boss 
I ever had and he brought out the 
best in me. I’m sure it’s the same 
for everyone else. Thank you for 
everything you have given us. 


Speech by 
Morris Rosenberg 


Twenty five years ago, I began my 
career at the Department of 
Justice. I spent eight years in Legal 
Services at the former Department 
of Consumer and Corporate Affairs 
and two years as counsel in the 
Trade Negotiation Office at the 
Department of Foreign Affairs and 
International Trade before leaving 
Justice for the first time in 1989. 

When I left to be an ADM at 
Consumer and Corporate Affairs, I 
left with a lot of regret because | 
loved being a lawyer, I loved being 
a Justice lawyer, and I had met and 
worked with some of the best col- 
leagues you could hope for. 

And I was sure that was it—that 
my career in Justice was over. 

There are few second chances 
in life. 

But I was lucky enough to get one 
when I was given the opportunity in 
1998 to become Deputy Minister 
and Deputy Attorney General. 

For a lawyer, this is a dream 
come true. I think I had the best 
law and justice policy job in the 
country and one of the best DM 
jobs in the government. 

When I meet with law students 
to tell them about the advantages 
of a career at the Department of 
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Justice, I mention three things that 


they will find here: 

1.a job dealing with some of 
the most interesting legal and 
political issues in the country; 

2. the opportunity to work with 
exceptional colleagues who have 
extensive knowledge in their 
areas of expertise; and 

3. the opportunity to have a real 
impact on how to envisage 
our country, in order to improve 
the quality of life for Canadians. 
A perfect example of this kind of 
tangible impact is probably the 
last hot file I worked on—recog- 
nition of same-sex marriage— 
but I could undoubtedly men- 
tion a hundred similar files. 


There is a fourth one as well— 
maybe the most important one 
of all—the camaraderie in the 
Department and how people 
pull together when the chips 
are down. 

We see this repeatedly when 
Justice is asked to help the 
government on hot files like the 
commissions of inquiry into the 
sponsorship matter and Maher 
Arar matter. I saw this with the 
team I was proud to be part of 
years ago on Free Trade and the 
policy and legal team that devel- 
oped and managed the same-sex 
benefits bill in 1999. 

One of the best examples of 
this spirit of cooperation and 
collegiality is the work that was 
done after September 11, 2001, 
when colleagues from across the 
Department worked together to 
produce an omnibus bill in less 
than a month, and where the 
values of the Department shone 
through—values of vigorous intel- 
lectual debate, speaking truth to 
power and the importance of 
upholding the Charter. 

I have had exceptional colleagues 
as Associate Deputy Ministers: 
¢ Richard Thompson, who had 


enormous experience, gave me my 


first management position in 1982; 
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e Mario Dion, who gave me 
valuable advice when I became 
Deputy Minister; 

¢ Michel Bouchard, for whom I 
developed the greatest respect 
when he was Quebec’s Deputy 
Minister of Justice and dean of 
the provincial deputy ministers; 
the Department and the 
Government of Canada are lucky 
to have Michel working with us 
as Associate Deputy Minister; 

e¢ Mary Dawson, with whom I have 
had a long and wonderful work- 
ing relationship; and 

e John Sims. 

John, you epitomize Justice. You 
have great integrity, care deeply 
about people and you are passion- 
ate about Justice. You also have 
great courage and practice speak- 
ing truth to power. 

I have seen both on display, 
even when it meant some personal 
cost to you. You are everything a 
Deputy Minister of Justice should 
be and I think the Minister, the 
Department and the government 
are lucky to have you. 

Well, I’ve been here 6 1/2 years 
and it’s been a privilege—at times 
a wild ride—but mostly a lot of fun 
with a bunch of great people. Now, 
after 6 1/2 years, it’s time for me to 
move on and try new challenges. 

Thank you all for everything 
you've done for me, for Justice and 
for Canada. 

I'll never forget you. 


justice canada | 3 


Vol. 4 No. 4 


Centrepiece 


The Challenge of Disclosure 


by Peter McKinnon 
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TTAWA—In 2003, a nine- 
month, $4-million police 
investigation into the activities of 
a Hells Angels motorcycle gang in 
Toronto culminated in a total of 
400 charges laid against 84 bikers 

and associates. 

However, after a protracted 
legal battle, many of the charges 
were stayed due to the daunting 
challenge of disclosure. 

To prosecute even the reduced 
number of charges, the Crown 
spent nine months and $350,000 
to prepare 33 boxes of materials. 

As a concept, disclosure is rela- 
tively straightforward—it is the legal 
obligation of the Crown, as enunci- 
ated in the landmark Supreme 
Court of Canada Stinchcombe 
ruling, to share with an accused, 
all “relevant” information whether 
inculpatory or exculpatory, which 
may assist the accused. 

In practice, though, disclosure 
can be expensive, complex and 
controversial. 

In cases that generate vast 
amounts of evidence, disclosure 
disputes often lead to numerous 
motions and much legal wrangling. 
Hearings into disclosure disputes 
sometimes delay the trial so much 
that charges must be stayed. 


Defining Disclosure 
“The case law has given a very 
broad interpretation to the mean- 
ing of ‘relevance,’ ” says Nancy 
Irving, Senior Counsel with the 
Federal Prosecution Service. 

“The Stinchcombe ruling said 
that although the Crown is not 
required to produce information 
that is clearly irrelevant, it should 
err on the side of inclusion. 

More recent rulings have made it 
clear that the Crown's disclosure 
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obligation extends to material 
that may have only ‘marginal 
relevance’ to the accused person's 
guilt or innocence.” 

The obligation to disclose is 
based on rights enshrined in the 
Charter of Rights and Freedoms. 
Disclosure is intended to ensure 
a fair trial by enabling an accused 
to mount an effective defence. 

But meeting disclosure obliga- 
tions can be tough, according 
to Irving. 

“Take a case that involves 
numerous police forces conducting 
a joint investigation over two or 
three years,” Irving says. “A moun- 
tain of information is generated— 
hundreds of witness statements 
and telephone records, thousands 
of intercepted calls. The Crown 
uses a Small fraction of the material 
to prepare its case, but must 
disclose all materials that are not 
clearly irrelevant. And when multiple 
counsel represent several accused, 
it can be a time-consuming, 
expensive and logistical nightmare.” 


View from the Defence 
Defence counsel tend to have a 
different perspective on disclosure 
issues. 

“Disclosed materials are the 
lifeblood of a defence strategy,” says 
Greg DelBigio, a defence lawyer in 
Vancouver and chair of the legisla- 
tion and law reform committee of 
the Canadian Bar Association. 

“To honour the spirit of the 
Charter, | believe the Crown must 
organize materials in a meaningful 
way, and not simply hand over 
boxes of files and CDs.” 

Defence counsel and prosecutors 
agree that ongoing problems with 
disclosure compromise the system's 
ability to deliver justice in a timely 
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and fair manner. In February, 2004, 
Justice Minister Irwin Cotler 
announced a plan to develop draft 
amendments to lead to more effec- 
tive and efficient disclosure practices. 

Preliminary consultations were 
held in March 2004 with stake- 
holders that included representa- 
tives from law enforcement, 
national legal associations and 
legal academics, among other 
groups. In November, the 
Department released a consulta- 
tion paper, entitled Disclosure 
Reform, to seek public input on 
the proposals for amendments. 

“We are looking at ways to 
improve disclosure in Canada,” 
says Shawn Scromeda, Counsel 
with Criminal Law Policy Section. 
“Legislative reforms may help to 
make disclosure more efficient 
and effective.” 

The consultation paper asks 
whether legislative amendments 
are appropriate or needed, and 
outlines five specific areas where 
improvements could be made: 


1. Facilitating electronic disclosure 
Electronic disclosure, in appropriate 
circumstances, can be of consider- 
able assistance with the sheer 
physical challenge of disclosure. 

Digital technologies have 
become increasingly common in 
the justice system because they 
make it much easier to store, 
transmit and access large volumes 
of materials. 

While these technologies can 
be of value in meeting disclosure 
obligations, they do have some 
limitations. Not all programs and 
applications are compatible, for 
instance; and not all support text 
searching. In some cases, printed 
materials must be scanned 
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manually, a labour-intensive and 
expensive undertaking. And elec- 
tronic disclosure presents special 
problems for unrepresented and 
incarcerated accused persons. 
Although parties to complex 
proceedings are increasingly relying 
on electronic case management, 
there has not been clear accept- 
ance within the criminal justice 
system of the electronic provision of 
disclosure materials as a sufficient 
form of disclosure. It is proposed 
that legislative amendments could 
specify that where the Crown 
transmits disclosure materials in 
electronic format, this is presumed 
to be a proper form of disclosure 
with respect to those materials, 
unless a court, in the interests 
of justice, decides otherwise. 


2. Access to Disclosure Materials 
The constitutional right of an 
accused person to disclosure has 
normally been fulfilled by the Crown 
furnishing copies of the material. 
It is proposed that legislative 
amendments could specify that 
the obligation of the Crown to pro- 
vide disclosure could be fulfilled, 
in appropriate circumstances, by 
providing the defence with reason- 
able access to disclosure materials 
and a reasonable opportunity to 
obtain copies the defence selects 
from the materials accessed. 

“When an investigation amasses 
millions of pages of documents,” 
says Irving, “it places a serious 
burden on police and the Crown 
to have to photocopy and deliver 
each and every page.” 

In fact, a 1993 report of a 
committee formed by the Ontario 
Attorney General recognized that 
providing copies of disclosure 
materials might not be appropriate 
in every case. The Martin Report 
suggested that in some cases the 
Crown may instead provide 
defence with a description or 
index of the material and a rea- 
sonable opportunity to inspect it. 
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Legislative amendments could put 
this practice on a firm statutory 
foundation. 

The solution has its drawbacks, 
according to DelBigio. 

“Who decides which materials 
are to be copied and which must 
be accessed?” DelBigio asks. “It's 
essential that defence counsel 
have copies of some materials, 
such as witness statements, 
charges, warrants and judicial 
authorizations. And what does 
access mean exactly—that defence 
counsel must travel to another 
office and sift through boxes 
during business hours?” 


3. Specialized court proceedings 
on Disclosure 
Disputes over disclosure issues 
arise frequently. While informal 
resolution of such disputes is 
encouraged, judicial rulings are 
often required to resolve disclosure 
issues. Delays in obtaining a judi- 
cial determination on a disclosure 
matter are not uncommon. These 
delays may arise from inability 
to obtain early access to a court 
or from the nature of motions 
proceedings themselves. It is pro- 
posed that legislative amendments 
could provide for specialized court 
proceedings to allow parties to 
deal in an expedited way with all 
matters related to disclosure, 
including relevance, privilege, and 
the adequacy and form of disclo- 
sure. The trial judge would retain a 
limited right to review the decisions 
of the disclosure court. 


4. Detailed Disclosure- 
Management procedures 
Justice officials across Canada 
have initiated a number of projects 
designed to improve disclosure- 
management practices. 
Investigators and prosecutors 
regularly share best practices, 
develop protocols and train in 
information-management systems. 
In some instances, Crown counsel 
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have been assigned to provide 
advice on disclosure issues during 
the course of an investigation. 
However, certain problems may 
arise from the lack of clear rules 
providing guidance on disclosure 
management, including roles and 
responsibilities. The consultation 
paper proposes that a collaborative 
initiative could be undertaken to 
develop detailed model rules of 
court to deal with disclosure issues. 


5. Addressing improper use of 
disclosed materials 
In recent years, there have been 
some troubling instances of dis- 
closed materials being misused to 
facilitate criminal activity, such as 
harassment and intimidation of 
witnesses. Furthermore, disclosed 
materials often contain sensitive 
private information about third 
parties, such as victims of crime. 
The paper proposes that legislative 
amendments could set out an obli- 
gation on all persons who receive 
disclosure information not to 
use it for improper or collateral 
purposes and set out explicit 
powers for courts to make orders 
in respect of disclosure materials. 
Amendments could also create a 
targeted offence for the criminal 
misuse of these materials. 
Electronic copies of the consul- 
tation paper are available at 
http://www.canada.justice.gc.ca/ 
en/cons/disc-ref/index.html. 
Comments must be sent by 
March 8 to: 


Disclosure Reform Consultation 
Department of Justice Canada 
Criminal Law Policy Section 
284 Wellington Street 

Ottawa, Ontario K1A 0H8 


E-mail: disclosurereform@ 


justice.gc.ca 
Fax: (613) 942-9310 [9 
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UN recruits local prosecutor 


for Kosovo assignment 


by Sarah Elizabeth Brown 


The following is an edited version of an article that appeared in the Whitehorse Star on Sept. 29, 2004. 


It is reprinted here with permission. 


eeeeeees PORSCHES HRRELARLERE SEES EEEEE 


ITEHORSE—Kevin Drolet 
was an eight-year-old 
elementary schoolboy when 
Canadian troops patrolled the 
streets of his native Montreal 
during the 1970 October Crisis. 

Seeing armed soldiers on peace- 
ful Canadian streets to control civil 
unrest “had a huge impact on me,” 
said Drolet, now a Whitehorse 
federal prosecutor with 18 years as 
a lawyer under his belt. 

“Since then, I have enjoyed the 
tremendous advantages of living 
in a country dedicated to the rule 
of law, and it’s brought me great 
personal and professional 
rewards,” said Drolet, who recently 
took a one-year leave of absence 
from prosecuting Canadian crimi- 
nals to tackle a justice system in 
disarray in Kosovo, as an employee 
of the United Nations. 

“T earn a six-figure salary to do 
work that I love and have fun,” 
said Drolet. “There has to be some 
way | can make a contribution to 
people who haven't experienced 
the sort of benefits I have in 
Canada. There just aren't very 
many humanitarian relief efforts 
that require my skills as a lawyer. 
(ERISuSiIt© 

Drolet first got wind of the UN 
project when the International 
Association of Prosecutors was 
looking for volunteers. A colleague 
recommended him “as someone 
who might be prepared to under- 
take such an adventure.” 

A “several-month-long saga” of 
applications, interviews, medical 
clearances and establishing 
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professional qualifications ensued, 
proving the reputation of the 
United Nations, notorious for its 
reams of paperwork. 

“T thought that working for 
the federal Department of Justice 
had introduced me to the world 
of bureaucracy,” said Drolet. “I 
wasnt even close ... it really was 
astonishing.” 

He is now an employee of 
the United Nations Interim 
Administration in Kosovo, also 
known as the United Nations 
Mission in Kosovo (UNMIK). 
Drolet is based in Prestina, Kosovo, 
as the deputy head of the Judicial 
Development Division (JDD) of 
UNMIK’s Department of Justice. 

Overall, the Division is responsible 
for developing an independent 
and impartial judiciary in Kosovo, 
a war-torn province of Serbia and 
Montenegro which is currently 
under UN administration. 

To do that, the JDD is helping to 
develop a professional judiciary and 
prosecution service, monitoring 
the treatment of minorities in the 
justice system and addressing 
instances of discrimination. It 
also investigates and prosecutes 
allegations of judicial and prose- 
cutorial misconduct. In addition, 
in an initiative that will be familiar 
to Yukoners, the JDD includes a 
network of victims’ advocates 
to support complainants in 
their involvement with the justice 
system. 

In the midst of all that, Drolet 
will have to deal with a language 
barrier at the minor end of the 
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Kevin Drolet 


scale and the influences of ethnic 
tension and entrenched organized 
crime on the other. 

“The country is still in consider- 
able turmoil from the effects of 
civil war and the continuing ethnic 
tensions,” said Drolet. “The big 
challenge to creating an independ- 
ent and impartial judicial system 
is that the ethnic divisions in the 
country are still quite significant. 
But also, because of the instability 
that has plagued Kosovo for the 
past decade or more, organized 
crime has a very strong influence. 

“The consensus is that people 
of power and influence escape 
justice.” 

Originally part of the Yugoslav 
Socialist Republic, even after that 
system's disintegration, Kosovo 
has some vestiges of the socialist 
state and has a civil law system. In 
addition, although the conflict in 
Kosovo is ethnic and not religious, 
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influences on the legal system may 
arise from the fact that ethnic 
Albanian Kosovans are Moslem. 

“One of the things that has been 
most satisfying about the process 
of my recruitment was seeing how 
tremendously well-regarded the 
Canadian criminal justice system 
is in international circles. They are 
thrilled to have somebody familiar 
with the Canadian criminal justice 
system coming to help them build 
their own model,” he said. 

“You get a little jaded working 
in the Canadian criminal justice 
system, all of the criticism that you 
face about the failings of our system 
from time to time,” said Drolet. “I 
guess working in Kosovo will teach 
me there are failings and then 
there are failings.” 

In Canada, Drolet has worked 
with the Criminal Code for a little 
more than 12 years as a legal aid 
defence lawyer, and another five- 
plus years as a federal prosecutor. 

He came to the Yukon to help 
two other local lawyers set up the 
first legal aid defence clinic, 
moving the territory away from 
a system of hiring private lawyers 
to conduct legal aid services to a 
full-time legal aid office. 

Fiery, dramatic and thorough 
as a prosecutor, Drolet was even 
more so in the defence of accused 
criminals. 

Until he gets settled in Kosovo, 
he'll be provided with a driver and 
a translator, but no one for security. 

“T just kind of assumed that he’s 
going to be a big driver,” he said, 
laughing. 

While seecurity is still a concern 
in Kosovo, UN workers are not 
required to live in a compound, 
said Drolet, who will be living in 
the community. 

“Tt is anon-family mission,” 
said Drolet. “It actually says in my 
contract that if friends or family 
visit, that will be grounds for 
termination of my employment.” 

Drolet’s family here in Canada 
have been a bit leery about the 
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task he’s taken on, but have been 
cruising the Internet and reading 
up on Kosovo and its political 
situation—a little knowledge to 
alleviate their fears. 

“They have not been entirely 
comfortable with it but realize 
that telling me what to do just isn't 
productive.” 

In e-mail conversations with 
others in Kosovo, he’s been warned 
by people complaining about the 
cold, that the temperature can get 
to -10 C, chuckled Drolet. 

“Obviously weather isn't one of 
the things I’ll miss about the Yukon.” 


POSTSCRIPT: Ten weeks after 
arriving in Pristina, Kevin reports 
he is still adjusting to the work 
and the pollution. 

“T’'ll never take the clean 
mountain air of the Yukon for 
granted again. I most enjoy the 
days that my work takes me into 
the communities. 
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“T have so much to learn that 
I don't feel productive yet. There's 
a system in place, but justice is a 
work in progress. The problems 
are concrete: unemployment is 
staggering, the trade deficit massive 
and economic growth minimal. It 
would be entirely understandable 
if ‘justice’ was rejected as an 
unaffordable luxury. But it’s not 
hard to sell a multi-ethnic society 
with Kosovo's tragic history on the 
idea that justice and equality are 
intrinsically valuable. 

“Everything looks a little different 
on the ground than it did on 
paper, including my responsibilities 
as Deputy Head. My principal 
project will be to establish a civil 
rights unit within UNMIK-DOlJ. It 
also appears that I may be drawing 
on past experience to help design 
a system for the delivery of legal 
aid in Kosovo.” 

Kevin can be reached at 
kdrolet@unmikdoj.org. 
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John C. Tait Memorial Lecture 
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ONTREAL—Prof. John 

Borrows, of the University of 
Victoria Law School, delivered the 
Fifth John C. Tait Memorial Lecture 
at McGill University in October. 
The lecture series is named after 
the former deputy minister of 
justice who died in 1999. 

The full text of Prof. Borrows’ 
remarks, “Creating An Indigenous 
Legal Community,” will be pub- 
lished in an upcoming issue of 
the McGill Law Journal. Here 
are excerpts: 


It has been said that Canada is 
a bijuridical country. Bijuridical 
means “a state of facts: the coexis- 
tence of two contemporaneous 
legal systems.” While this concept 
is fair as far as it goes, it can also 
be problematic because it is 
underinclusive. The phrase 
“bijuridicalism,” while helpful at 
one level, can also be extremely 
limiting on another level. On its 
face, it does not recognize the 
existence of more than two legal 
systems operating in Canada. 
As such it may prevent us from 
acknowledging the full weight of 
our legal inheritance as Canadians. 

Bijuridicalism is an incomplete 
model of dialogue, linguistically, 
politically and culturally. We can 
do better. Numerous Indigenous 
legal traditions continue to func- 
tion in Canada in systemically 
important ways. They influence 
the lives of Indigenous and non- 
Indigenous people. Canada would 
better be described, as Nicholas 
Kasirer said, as multi-juridical or 
legally pluralistic. The continued 
existence of Indigenous law 
requires a pluralistic approach to 
understanding the relationships 
between Canada’s many legal 
traditions. This reminder should 
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Prof. John Borrows 


carry us beyond bijuridicalism to 
search for more accurate and 
inclusive ways of describing the 


state of Canada’s legal inheritance. 


2 KK KK 


I think it is also fair to say that 
many Indigenous legal traditions 
have not been surrendered by 
treaties and have not been clearly 
and plainly extinguished by the 
Crown. Indigenous law exists 
today. It is important, however, to 
recognize that Indigenous law is 
not something that just continues 
to apply within Aboriginal com- 
munities. It is more than just pri- 
vate or Aboriginal community law. 
Indigenous law is also a part of 
Canada’s constitutional structure. 
Indigenous legal traditions shape 
and are embedded in our national 
legal structure. 


HK KKK 


So I hope I have now made my 
first point which is Indigenous 
laws continue to exist in Canada. 
But I believe that recognition is 
just the first step. We should be 
more active in cultivating this 
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Indigenous legal community of 
which we are all a part. I’m using 
“Indigenous” in two ways as I 
make this point. I believe that 
Aboriginal peoples as the first 
peoples, their legal community 
should be strengthened. But I 
also believe that Canada can 
become more fully indigenous, 
more fully rooted in this place, 
less rooted in its colonial past, 
if it acknowledges, adopts and 
creates laws that are founded in 
the experiences that they have 
had in these territories that now 
make up Canada. 


KKKEKK 


We have a real crisis in the rule 
of law in Aboriginal communities. 
And it is not a crisis because 
Aboriginal peoples don't have the 
rule of law, it is a crisis of legitimacy 
about the rule of law and Aboriginal 
communities. If Aboriginal peoples 
were able to start to see themselves 
and their normative values reflected 
in how they conduct their day-to- 
day affairs, I believe that would go 
at least some distance to diminish- 
ing some of the problems that we 
have. It is not the whole solution, 
but it is a part of the solution. As 
the Supreme Court said in the 
Manitoba Language Reference, the 
rule of law is a normative order 
which sustains legality and legiti- 
macy and prevents anarchy and 
chaos and disarray. Many of our 
communities are in a place of 
disarray because those values are 
not grafted on to how people are 
living their lives fully enough. 


OK OK 2K KK 
What a vibrant country we live 
in, to be able to have access to 


different legal standards under the 
civil law and under the common 
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law. Although they are sometimes 
similar, sometimes they throw up 
different answers. To be able to 
then go to another tradition and 
realize that there is further 
guidance and wisdom that we can 
learn on something is, I think, an 
incredible imagination-opening 
idea that exists there on the 
ground, that could help to create 
a legal community. 

There are things that law 
schools could be doing to more 
profoundly affect our notion of 
our legal inheritance. 

I really admire what is happening 
here, at this university, in trying to 
integrate common law and civil law 
through everything that happens 
here, through a legal education 


come up with what I was hoping 
the legal concept was under con- 
tract law. But then I would leave 
and for an hour and a half, they 
would then have Lucienne come 
in, an Inuit elder, who would teach 
them the law of obligations from 
an Inuit perspective. 

These students when they 
graduate will have an opportunity 
to try to make this a reality in the 
territory of Nunavut. It shouldn't 
just be the far north. It should 
permeate throughout our commu- 
nities. There are things that we 
can do in legal education to 
help create an Indigenous legal 
community. 

There has been a lot that has 
been done through harmonization 


Indigenous legal traditions shape and are 
embedded in our national legal structure. 


experience. I look forward to the 
day when there is a law school that 
also does that with Aboriginal 
legal traditions. 

When I teach my class on 
Indigenous lands rights and 
governance, I teach Anishinabek 
law each and every single class. 

I would look forward to the day 
to be able to have an Anishinabek 
law be front and center in that. 

The University of Victoria has 
Akitsiraq Law School in Nunavut 
with some excellent students. I 
was able to spend four months 
there in January of 2003. I would 
teach contract law and I would try 
to supplement it with indigenous 
Inuit legal materials and try to 
supplement it with land claims, 
framework legislation and agree- 
ment, but I could only do so 
much. Then the students would 
take what I taught them and they 
would speak amongst themselves 
in Inuktitut and keep me filled in 
as to where they were going, with 
what they were trying to learn, and 
then throw it back at me. Through 
that iterative process, we would 
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through the past two years. There 
is the Federal Law — Civil Law 
Harmonization Act, No. 1 that 
came into effect on June Ist, 2001. 
According to Section 8.1: 

Both the common law and the 

civil law are equally authorita- 

tive and recognize sources of 
the law of property and civil 
rights in Canada and unless 
otherwise provided by law, 

if in interpreting enactment 

it is necessary to refer toa 

province's rules, principles or 

concepts forming a part of 
the law of property and civil 
rights, reference must be 
made to the rules, principles 
and concepts in force in the 
province at the time the 
enactment was applied. 

I’m imagining in my mind 
creating an Indigenous legal 
community with some kind of 
Harmonization Act that has an 
associate or an assistant deputy 
minister attached to it, that is 
able to have the resources to 
work out how these things can 
be compatible and not tear apart 


Winter 2005 


our fabric, but strengthen our 
fabric as a country. 

There are things the civil service 
could do in creating an Indigenous 
legal community. 

I had a wonderful opportunity 
last January to be able to go 
across the country and perform 
an Aboriginal cultural audit of 
the Department of Justice. I 
met Aboriginal employees and 
non-Aboriginal employees and 
managers in Montreal and Toronto, 
and in Iqaluit and in Winnipeg, 
and Saskatchewan, Edmonton and 
Vancouver, and spoke to people in 
Whitehorse and Yellowknife and 
Halifax. I get this sense of a very 
deep and rich and educated group 
of people that have a profound 
interest in Aboriginal legal issues, 
both Aboriginal and non-Aboriginal 
people. It was a great blessing and 
privilege to be able to meet these 
people, to see the good work that 
was being done as they were going 
from place to place. 

There are also things we could 
do with the judiciary. There are 
things that we could do with law 
societies. 

The Ojibwe have a law about 
how we learn and the word for 
look is “Nuh.” If you were walking 
through the forest and someone 
said “Nuh,” you were to look, not 
just by visually focusing your eyes 
on what is around you, but literally 
trying to see and feel out of all 
parts of your body, to take in, to 
look with all your being to discover 
what is there. 

I think as we approach the 
creation of an Indigenous legal 
community, it is important that 
“Nuh,” that we look and that we 
engage, not just what visually we 
see before us with our eyes, but 
with the vast reservoir of feeling 
and emotion that is attached to 
how people want to live in their 
communities, by their values, 
through their laws and work with 
one another through peace and 
friendship and respect. [9 
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Justice Theatre 


by Alexander Kennedy 


URNABY—tThe high-stakes 

trial of an accused street racer 
is about to begin, and one of the 
jurors appears asleep, her head 
resting on her neighbour's shoulder. 

Some of the audience appears 
more interested in a young man 
sketching graffiti on a sketch pad. 
A youth wearing headphones is 
listening to music, his attention 
far away from this high school 
auditorium. 

It will take high drama to shake 
this mock courtroom of its lethargy, 
and that’s where Rob McAninch 
comes in, resplendent in red and 
black judicial robes. 

McAninch is the director and 
writer of British Columbia's Justice 
Theatre, the only legal education 
program of its kind in Canada. 

For 19 years, McAninch and his 
troupe have staged plays about 
hate crimes, automobile offences, 
youth gangs, bullying and other 
issues covered under the Youth 
Criminal Justice Act. 


The plays combines the 
immediacy of live theatre, 
audience interaction, legal topics 
that directly affect the students’ 
lives and a cast of young profes- 
sional actors. 

The troupe is funded by the 
Department of Justice Canada and 
the Law Foundation of B.C. Last 
year, it performed 150 plays at 
elementary and secondary 
schools, on contract to the 
People’s Law School, a public legal 
education organization. 

The mandate of Justice Theatre, 
says Law School executive director 
Gordon Hardy, is public legal 
education aimed at youth, “to 
increase legal literacy, which in 
turn contributes to what we often 
call citizen building.” 

“We pay particular attention to 
young people enrolled in elemen- 
tary and secondary schools where 
they are most apt to form their 
first impressions of our laws and 
legal system. This is particularly 


Director Rob McAninch surrounded by the Justice Theatre cast. From left to right are actors 
Lisa Bayliss, Mark Low, Nik Perry, Jesse Donaldson and Parm Soor. 
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important given the extremely 
diverse nature of students in 
today’s schools, where young 
people of disparate ethnic, 
religious and class backgrounds 
learn together.” 

These are lofty goals indeed, 
and at first it seems doubtful they'll 
reach the Law 12 and Socials 11 
students assembled one wintry 
afternoon for a McAninch play, at 
Burnaby North Secondary School. 

But McAninch, a sometime law 
student, journalist and teacher 
before becoming a playwright 
and director, is an old hand at 
getting high school students to 
pay attention. 

“A trial is a bit of a battle,” 
he explains, robes swishing as he 
paces before the students. 

Much of what we know about 
courts comes from TV, he tells the 
students and then proceeds to 
debunk some common myths. 
Canadian jurors, unlike 
Americans, are supposed to keep 
their deliberations secret. Canada 
doesn't require its judges to run for 
election. Canada, unlike some 
countries, believes that an accused 
is innocent until proven guilty, 

“a key idea that runs through our 
system of justice.” 

Moments later, McAninch 
presides over the mock street 
racing trial of a young man 
charged with both criminal 
negligence causing death and 
dangerous driving. 

The troupe's professional 
actors, in the roles of the accused, 
Crown, defence and witnesses, 
spin a tragic tale of a street race 
between the young man and 
his buddy, in which the friend’s 
car crashes and he dies in a ball 
of flames. 
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The shaggy-haired accused, who 
looks as youthful as the audience 
watching, shuffles his sneakers 
and hunches his shoulders in his 
hooded sweatshirt. 

“Tt was unfortunate what 
happened to Brad,” he says, 
almost tearfully. “He was one 
of my best friends, but I can't 
be blamed for what happened 
to him.” 

He sounds like any teenager in 
any school hall, defending himself 
before his peers. 

A few boys in the audience nod 
in empathy. A few other kids glare 
at the young man. Tension mounts 
and the debate becomes heated 
after McAninch sends away the jury 
and asks the rest of the students to 
vote on guilt or innocence. 


Much of what we know about courts comes 
from T\, he tells the students, and then 
proceeds to debunk some common myths. 


Both jury and audience decide 
the accused is not guilty of the first 
charge, but guilty of the second. 

A few teenagers in the audience 
gasp as McAninch drops a bomb- 
shell: the jury was not allowed 
to know the accused had prior 
convictions. 

The accused is sentenced to 
eight months in jail. 

The Justice Theatre, the only 
law-related professional drama 
troupe in Canada, has received 
good feedback from students and 
teachers alike. 

The play is more powerful than 
talking about court cases in a class, 
says Socials 11 student Samantha 
Ward. “It’s more effective being 
there and seeing it.” 

“We get a lot of comments from 
teachers who are surprised their 
kids are so attentive,” says actor 
Parm Soor, the defence lawyer in 
the street racing play. 
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“Tt teaches them about serious consequence from the simplest of 
criminal offenses and the extent decisions,” he says. 
of what can happen,” says actor Social studies teacher Cynthia 
Jillian Hutchinson, who played Nikola has arranged for McAninch 
a witness. and his troupe to perform several 
The concept of the Justice times before her classes, at Burnaby 
Theatre, using live theatre as a North and in other schools. 
vehicle for public legal education, “It’s pretty impressive for the 
was hatched in 1984, when Justice kids because Rob explains what’s 
Canada funded a play on legal going on,” says Nikola. “This 
issues at Toronto’s Canadian makes it real.” (7 
National Exhibition. 


The following year, the 
production moved to Vancouver, 
where it has since remained under 
McAninch’s direction. 

The Vancouver performances 
began at the Pacific National 
Exhibition, not always an ideal 
venue. While actors tried to 
illustrate legal issues such as 


impaired driving and shoplifting, 
they were overwhelmed by an 
adjacent chicken exhibit. “You put 
a quarter into this machine and 

it would set up an electric charge 
under the chickens and make 
them cluck,” says Hardy. “The 
schools are a better place for the 
Justice Theatre.” 

The troupe has toured B.C. 
schools since a pilot project in 
1998. Last year, McAninch and his 
actors performed before nearly Se 
43,000 students. 

McAninch writes all the plays, in 
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“We're making students 
aware that you can have a tragic 
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To the Bench 


Bite senior Department of 
Justice lawyers have been 
appointed to the bench in 
recent months. 

Yves de Montigny was appoint- 
ed to the Federal Court. Prior 
to his appointment, Justice de 
Montigny held various positions 
in the Department, including 
Senior Advisor to the Deputy 
Minister, Chief of Staff to the 
Minister of Justice and Attorney 
General, and Chief Legal Counsel, 
Public Law Group. 

Prior to joining the Department, 
he was Director General of 
Constitutional Strategy and Plans 
at the Privy Council Office. He also 
served as Special Advisor to the 
Executive Council of the 
Government of Quebec, and 
Counsel in the Quebec Ministry of 
Justice. 

For many years, he was a 
Professor at the Faculty of Civil 
Law at the University of Ottawa. 
He has 
appeared 
before all 
levels of the 
courts, 
including 
the Supreme 
Court of 
Canada. 


tigny 
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Karen Ruddy was appointed to 
the Territorial Court of the Yukon, 
the first ever woman to sit on 
that court. 
Prior to her 
appointment, 
Judge Ruddy 
was Regional 
Director 
of the 
Department’s 
Whitehorse 
office. She 
joined the 
Department 
in May 2000 
as a prosecu- 
tor after 
several years as the executive 
director of the Yukon Legal 
Services Society. Born and raised 
in North Vancouver, she attended 
law school at the University of 
Victoria and moved to the Yukon 
in 1992. She practiced criminal, 
family and administrative law in 
Whitehorse. 

“Since moving to the Yukon, 
Karen has developed a deep affec- 
tion for the Territory,” says Stu 
Whitley, Senior Regional Director, 
Northern Region. “Both of her chil- 
dren were born here, and she and 
her family are committed to the 
Territory. As a result of this love for 
and connection to the Yukon, she 
has a vested interest in the health 
and safety of its communities.” [9 


Judge Karen Ruddy 
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